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FILED ON: NOVEMBER 6, 2017
INTERNATIONAL LONGSHORE & WAREHOUSE UNION, ET AL.,
PETITIONERS

V.

NATIONAL LABOR RELATIONS BOARD,
RESPONDENT

ICTSI OREGON, INC.,
INTERVENOR

Consolidated with 15-1428

On Petition for Review and Cross-Application
for Enforcement of an Order of
the National Labor Relations Board

Before: GRIFFITH and KAVANAUGH, Circuit Judges, and SENTELLE, Senior Circuit Judge.

JUDGMENT

These cases were considered on the record from the National Labor Relations Board and
the briefs and arguments of the parties. The Court has accorded the issues full consideration and
has determined that they do not warrant a published opinion. See D.C. Cir. R. 36(d). Itis

ORDERED AND ADJUDGED that the petition for review be denied and the cross-
application for enforcement be granted for the reasons stated below.

The International Longshore & Warehouse Labor Union et al. (“ILWU”) petition for
review of the National Labor Relations Board’s (“NLRB,” or the “Board”) decisions
(1) affirming the Administrative Law Judge’s (“ALJ”) determination that ILWU lacked a lawful
work preservation objective, (2) affirming the ALJ’s denial of ILWU’s motion to reopen the
record to consider new evidence, (3) denying ILWU’s motion to take administrative notice of the
transcript and evidence from the second case on this issue, (4) denying ILWU’s motion to



consolidate this case with the second case on this issue, and (5) denying ILWU’s motion to
supplement its exceptions to argue that the Board’s Acting General Counsel lacked authority to
issue the underlying complaint because he was unconstitutionally appointed. The NLRB cross-
applies for enforcement of its decision and order.

Our review of unfair labor practice determinations by the Board is “quite narrow.”
Traction Wholesale Ctr. Co. v. NLRB, 216 F.3d 92, 99 (D.C. Cir. 2000). We set aside orders of
the NLRB only if the Board lacks a reasonable basis in law, fails to apply the proper legal
standard, departs from precedent without reasoned justification, or its factual determinations lack
substantial evidence. See Titanium Metals Corp. v. NLRB, 392 F.3d 439, 445-46 (D.C. Cir.
2004); see also Sutter E. Bay Hosps. v. NLRB, 687 F.3d 424, 437 (D.C. Cir. 2012). Under this
standard, the Board’s findings are “conclusive” if supported by substantial evidence on the record
as a whole. 29 U.S.C. § 160(e); Universal Camera Corp. v. NLRB, 340 U.S. 474, 488 (1951).

A lawful work preservation objective must target a signatory employer that has the power
to give the work to the employees, the “right of control” test. NLRB v. Int’l Longshoremen’s
Ass’'n, AFL-CIO, 447 U.S. 490, 504 (1980). ILWU argues that the Board committed legal error
because the shipping carriers own their refrigerated shipping containers (“reefers”), and by virtue
of that ownership, they have the ultimate right of control as to who handles the reefers. Cf. id. at
512 n.27. The ALIJ rejected this claim, reasoning that “[t]hough it is true that the carriers own or
lease all of the reefers, they purchase available terminal services necessary to load, unload and
store their containers from the terminal owners or operators.” The ALJ relied on evidence that
“when the Port [of Portland] leased [the Terminal 6] container operation to ICTSI, it carefully
reserved the historical practices that developed over the years with respect to the work performed
by [IBEW]” and “[n]o evidence shows that the Port ever relinquished its control at any time to
anyone . . . to perform the dockside reefer work.” The Board affirmed the ALJ’s analysis that the
Port of Portland (“Port”) was the primary employer because it retained the right to control the
assignment of the dockside reefer work. Therefore, ILWU labor practices targeted against
ICTSI, the shipping carriers, or any other neutral party to pressure the Port to re-assign the
dockside reefer work were unlawful secondary boycotts targeting an employer that did not have
the right to control the work. Because the Board’s conclusion applied the proper legal standard
and its factual findings regarding the Port’s right of control over the reefer work are supported by
substantial evidence, we need not opine on whether the contested dockside reefer work was fairly
claimable by ILWU. Therefore, we deny ILWU's petition with respect to this issue.

The petitioners’ remaining arguments for review seek to have us redetermine factual
questions and the conclusive determination made by the Board. Upon review of the record and
the arguments of counsel, we conclude that the Board’s decisions survive the standard of review
and that the Board did not abuse its discretion with respect to its rulings on ILWU’s motions.
Furthermore, the Board’s conclusions of law are all reasonable and must be upheld. See
Chevron, U.S.A. Inc. v. NRDC, 467 U.S. 837, 843-44 (1984).



For these reasons, the ILWU’s petition is denied and the Board’s cross-application for
enforcement is granted.

Pursuant to D.C. Circuit Rule 36, this disposition will not be published. The Clerk is
directed to withhold issuance of the mandate herein until seven days after resolution of any
timely petition for rehearing or petition for rehearing en banc. See Fed. R. App. P. 41(b); D.C.
Cir. R. 41.
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