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JUDGMENT

The petition for review and crass-gpplication for enforcement of an order of the National Labor
Reations Board was presented to the court and briefed by the parties. The court hasaccorded the issues
full condderation and has determined that they do not warrant a published opinion. It is

ORDERED and ADJUDGED that the petition for review be denied, and that the cross-
application for enforcement be granted.

Marjam Supply Company, Inc. is abuilding materias supplier withfadlitiesthroughout the United
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States. It operates afleet of around 350 vehicles, including cranes, flat bed trucks, forklifts, and tractor
trailers. InJuly 2002, Marjam opened afacility in Hillside, New Jersey to handle preventative maintenance
and repair work on its vehicles; it later began ddivering building supply equipment to its customers from
Hillsde. Ninetruck drivers and four mechanics work at the Hillsde facility.

After the Board' s Regiond Director approved the Internationa Brotherhood of Teamsters, Local
863’ s petitionto represent the truck drivers at the Hillsde facility, and the Board declined, in the absence
of subgtantial issues, to review the decision, the Union won the eection. When Marjam refused to
negotiate, the Union filed an unfair labor charge. The Board ruled that Marjam had violated Sections
8(a)(1) and 8(a)(5) of the National Labor Relations Act, 29 U.S.C. 88 158(a)(1); (a)(5), and ordered
Marjam to bargain with the Union. Marjam petitions for review on the grounds that it had no obligation
to bargain with the Union because the drivers-only bargaining unit does not congtitute an appropriate unit
and the certificationwas unsupported by substantial evidence; Marjam mantains that the mechanics should
have beenincluded inthe bargaining unit. The factsare undisputed and the legd principlesare well settled.

The Supreme Court hasacknowledgedthat “[t]heissue as to what unit isappropriate for bargaining
isone for whichno absoluterule of law islad down by statute, and none should be by decision.” Packard
Motor Car Co. v. NLRB, 330 U.S. 485, 491 (1947). Thisis because the Board' s determination of an
appropriate unit “involves of necessity a large measure of informed discretion, and [consequently] the
decisonoftheBoard . . . israrely to be disturbed.” 1d.; see also Country Ford Trucks, Inc. v. NLRB,
229 F.3d 1184, 1189 (D.C. Cir. 2000). In bargaining-unit cases, “the Board's duty is to choose an
appropriate unit, and it may select anong severa appropriateones.” Local 627, Int’| Union of Operating
Eng'rs., AFL-CIO v. NLRB, 595 F.2d 844, 848 (D.C. Cir. 1979) (citation omitted). Recognizing that
the court must avoid “subdtitut]ing] its own judgment for arationally supported position adopted by the
Board,” Country Ford Trucks 229 F.3d at 1189, this court has stated that “[o]nly those unit
determinations that are truly inappropriate will be struck down.” 1d. However, “[a] bargaining unit
determination will not gand if [it ig] arbitrary,” Cleveland Constr., Inc. v. NLRB, 44 F.3d 1010, 1014
(D.C. Cir. 1995), and the Court will uphold only a Board's unit determination that is “congstent with its
precedent, [with] factua findingg] supported by substantial evidence,” RC Aluminum Indus., Inc. v.
NLRB, 326 F.3d 235, 240 (D.C. Cir. 2003).

The Board, when considering whether a unit is“appropriate,” focuses its inquiry on whether the
employees share a“smilarity of function and skills [thet] create a community of interest.” Int’l Bhd. Of
Elec. Workersv. NLRB, 814 F.2d 697, 703 n.15 (D.C. Cir. 1987). The Board groups together “only
employees who have subgtantiad mutud interests in wages, hours, and other conditions of employment.”
Id. Its procedure for determining an gppropriate unit isto examine firgt the petitioned-for unit; if that unit
is appropriate, the Board' sinquiry ends. Inre Boeing Co., 336 N.L.R.B. No. 24 (2001).

Here, the Board noted severa key digtinctions between the truck drivers and mechanics at the
Hillsde facility that made it gppropriate to have a drivers-only bargaining unit. Asthe Board emphasized



in its certification decison, these differencesinduded sgnificant disparitiesinjob functions, skills, working
conditions, qudifications, training, and wages between drivers and mechanics. The Board aso concluded
that the weight of the evidence did not support afinding of functiond integration between the drivers and
mechanics: Mechanics spent only 10 percent of their time on the road, and lessthanthat withthe drivers,
drivers only rarely helped mechanics with their assigned tasks. In addition to the infrequency of job
interchange, the Board aso noted that there was no sustained or significant contact between drivers and
mechanics during their work, notwithstanding the existence of some functiond integration between thar
duties. Asthe Union, asintervenor, putsit, the drivers (who are heavily regulated by the Department of
Transportation) drive and ddiver; the mechanics (who are not so regulated) repair equipment. The Union
aso emphasizes that, with no previous bargaining history among the employees at Hillsde, it sought only
to represent a union of truck drivers.

The record bears out these factual determinations, and, contrary to Marjam'’s contention, the
Regiond Director’ scertificationdeci sionprovided adequate explanationof the Board' sreasoning. Further,
dthough Marjamdams otherwise, the Board' s decisionisinaccord withitsprecedent, see Mc-Mor-Han
Trucking Co., Inc., 166 N.L.R.B. 700 (1967); the courts have repeatedly uphed the Board's
determinationthat aunit of driversisan appropriate unit where the Union, as here, sought suchaunit based
on the drivers subgtantia community of interest. See Respondent’s Br. at 22 (citing cases). The cases
Marjamcitesdo not require adifferent result. Hence, the Board notes, Marjam’s chdlenge “islittle more
thanathinly velled assertionthat a unit congsting of itsdriversand mechanicswould be amor e appropriate
unit,”id. at 23, which, evenif true, would not present groundsfor disturbing the Board' sunit determination,
see Country Ford Trucks, 229 F.3d at 1189.

Accordingly, given the large degree of discretion granted the Board to determine what is an
gppropriate bargaining unit, the record evidence, and the fact that the Board' s decision comports with its
precedent, we deny the petition and grant the Board' s cross-application for enforcement of its order.

Pursuant to D.C. Circuit Rule 36, this disposition will not be published. The Clerk is directed to

withhold issuance of the mandate herein until sevendays after resolution of any timely petitionfor rehearing
or rehearing en banc. See Fed. R. App. P. 41(b); D.C. Cir. Rule 41.
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