United States Court of Appeals
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 05-1286 September Term, 2006

FiLep ON: NOVEMBER 22, 2006

[1005871]
Brazos ELECTRIC POWER COOPERATIVE, INC.,
PETITIONER

V.

FeEDERAL ENERGY REGULATORY COMMISSION,
RESPONDENT

ENRON CORP. AND
ENrRON NORTH AMERICA CORP.,
INTERVENORS

On Petition for Review of an Order of the
Federd Energy Regulatory Commission

Before: HENDERSON, TATEL and GrIFFITH, Circuit Judges.

JUDGMENT

This case was considered on the record from the Federd Energy Regulatory Commission
(FERC) and on the briefs of the parties pursuant to D.C. CIr. Rule 34()). Itis

ORDERED AND ADJUDGED that the petition isdismissed. Petitioner Brazos Electric
Power (Brazos) lacks standing under Article 111 of the United States Congtitution. Brazos fearsthat a
Texas dtate court may apply the doctrine of collateral estoppel againgt it on the basis of FERC's
decison below. We need not decide whether an interest in preventing collateral estoppel condtitutes an
injury for standing purposes because it is beyond doubt that the doctrine would not gpply in this case.
FERC's determination thet, by virtue of the Public Utility Holding Company Act’s safe harbor
provision, Enron was not an “dectric utility” for the purposes of the Public Utility Regulatory Policy Act
is by no meansidentica to the question facing the Texas court: whether Enron ought to count as an
“dectric utility” for the purposes of a contract Sgned nearly a decade earlier. Moreover, wethink it
extremely doubtful that the Texas court will give FERC's decision precedentid effect. But evenif it did,



our cases are clear that “mere precedentid effect of [an] agency’ srationde in later adjudications’ does
not establish standing. Radiofone, Inc. v. FCC, 759 F.2d 936, 939 (D.C. Cir. 1985) (separate
opinion of Scdig, J). See Am. Family Life Assurance Co. v. FCC, 129 F.3d 625, 629 (D.C. Cir.
1997); Shell Oil Co. v. FERC, 47 F.3d 1186, 1201-02 (D.C. Cir. 1995); Shipbuilders Council of
Am. v. United States, 868 F.2d 452, 456 (D.C. Cir. 1989). Further, in American Family Life, we
held that the rationale of Radiofone applies a fortiori with respect to the effect of agency decisonson
future state court litigation, where such decisons are unlikely to carry the force of precedent. Am.
Family Life, 129 F.3d at 629.

Pursuant to D.C. Circuit Rule 36, this disposition will not be published. The Clerk is directed

to withhold issuance of the mandate herein until seven days after resolution of any timely petition for
rehearing or rehearing en banc. See Fep. R.APp. P. 41(b); D.C. Cir. Rule 41.
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