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JUDGMENT

This apped was considered on the record from the United States Didtrict Court for the Digtrict
of Columbia and on the briefs and arguments of the parties. For the reasons stated in the accompanying
memorandum, it is

ORDERED AND ADJUDGED that the judgment of the district court be reversed and that
the case be remanded to the didtrict court for further proceedings consistent with the accompanying
memorandum.

Pursuant to D.C. Circuit Rule 36, this disposition will not be published. The Clerk is directed to
withhold issuance of the mandate herein until seven days after the digposition of any timely petition for
rehearing or rehearing en banc. See Fed. R. App. P. 41(b); D.C. Cir. Rule 41.

FOR THE COURT:
Mark J. Langer, Clerk

BY:



Michad C. McGrail
Deputy Clerk



MEMORANDUM

In this case, we review the digtrict court’s grant of summary judgment in asuit under the
Freedom of Information Act (“FOIA™), 5 U.S.C. 8 552, to obtain records from the Federal Bureau of
Investigation (“FBI”). We conclude that the didtrict court erred in its gpplication of res judicata and that
summary judgment was otherwise ingppropriate.

I

Under Department of Justiceregulations governing FOIA requests, a person requesting “records
held by afidd office of the[FBI] . . . must write directly to that FBI . . . fidd office address.” 28 C.F.R.
8 16.3(a). On October 7, 1999, gopdlant James Lutcher Negley submitted a FOIA request to the
Sacramento field office of the FBI, seeking records concerning hm*“maintained at the FBI’ sfidd office in
Sacramento, Cdifornia” Negley eventudly obtained fifty pages of documents, severa with redactions
pursuant to various FOIA exemptions. See 5 U.S.C. 8§ 552(b). In addition, the FBI stated it was
withholding one page pursuant to a FOIA exemption. On January 23, 2001, Negley filed aFOIA action
infedera didrict court inTexas. Atissueinthat actionwas: (1) whether the FBI waswithholding additiona
records, and (2) whether the one page the FBI admitted withholding and the redactions on the other pages
fdl within gpplicable FOIA exemptions. The digtrict court rej ected those arguments, and entered judgment
agang Negley.

WhenNegley studied the pages that he obtained fromthe FBI’ s Sacramento fidd office, he found
referencesto file number “ 149A-SF-106204.” Negley concluded thesereferencesweretoaSanFrancisco
file, so on January 16, 2002, he submitted a FOIA request to the San Francisco field office of the FBI,

seeking“ any recordsabout me maintained at and by the FBI inyour fidd office.” Ina supplementd request,



he specificdly referenced file number “ 149A-SF-106204-Sub S-1575.” A letter fromthe U.S. Department
of Justice Office of Information and Privacy, dated September 30, 2002, informed Negley that, dthough
heisnot the subject of any “mainfile’ in San Francisco, heis* mentioned briefly” in file 149A-SF-106204,
“the subjects of which are other individuds or organizations.” The letter went onto explainthat the relevant
records in 149A-SF-106204 were merely duplicates of records Negley had previoudy obtained fromthe
Sacramento office. The letter added: “Please be advised that the records that consist of the San Francisco
FHdd Office's 149A-SF-106204-S-1575 are not . . . responsive to your request for records concerning
you.” Though the relevant recordsin 149A - SF-106204 were duplicates of recordsthe FBI’ s Sacramento
office had dready made available, the FBI's San Francisco office eventudly made available 46 pages,
severd with redactions, and it stated it was withholding one page.

On October 17, 2003, Negley filed this action, in which he argues (1) the FBI is withholding
additiond records, and (2) the one page the FBI admitsit is withholding and the redactions on the other
pages do not fal within gpplicable FOIA exemptions. The digtrict court granted summary judgment based
onresjudicata, citing Negley’s previous lawsuit to obtain recordsfromthe FBI’ s Sacramento office. The
digrict court also relied on an FBI affidavit.

I

In basing its decision on res judicata, the district court made clear it was not referring to the
previous adjudication of a gpecific factual or legd issue but to the previous adjudication of the entire cause
of action. The digtrict court’s gpplication of resjudicatain this context was error.

Asthedidrict court noted in its statement of the res judicata doctrine, “a judgment on the merits

in a prior st bars asecond suit involving the same parties or ther privies based on the same cause of
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action.” Parklane Hosiery Co. v. Shore, 439 U.S. 322, 326 n.5(1979). In this context, the term “cause
of action” isused broadly to refer to any two actions that have the same *nudeus of facts.” Pagev. United
Sates, 729 F.2d 818, 820 (D.C. Cir. 1984); seealso Drakev. FAA, 291 F.3d 59, 66 (D.C. Cir. 2002);
I.A.M. Nat’| Pension Fund v. Indus. Gear Mfg. Co., 723 F.2d 944, 946-47 (D.C. Cir. 1983).

A lawsuit amed at obtaining FBI records stored in Sacramento as of October 7, 1999, does not
involve the same “nudeus of facts’ as alawsuit amed at obtaining FBI records stored in San Francisco as
of January 16, 2002. True, the FBI’ s San Francisco office eventudly made available duplicates of the same
46 pages of documents that the Sacramento office had previoudy made avallable, and it withheld a
duplicateof the same sngle page the Sacramento office had previoudy withheld, but the FBI concedesthat
these San Francisco records were not absolutdly identicd tothoseinvolved inthe prior proceeding, at least
asregards”“internd adminidrative markings.” M oreover, suppose the San Francisco officehasanadditiona
file on Negley that it is not releasing. In the previous lawsuit arisng from Negley’s Sacramento record
request, the district court determinedthat the FBI’ s Sacramento office had no additiona records responsive
to that request, but that finding does not resolve the question whether the FBI’ s San Francisco officehas
additional records responsive to the San Francisco request, whichcovers not only adifferent location but
dso adifferent time. In thisregard, it is worth noting that FOIA does not limit a party to a Sngle request,
and because the records mantained by an FBI office may change over time, a renewal of a previous
request inevitably raises new factua questions. Because the two lawsuits, one to obtain records stored in
Sacramento and the other to obtain records stored in San Francisco, do not “share the same ‘ nucleus of
facts,’” res judicata does not apply. Drake, 291 F.3d at 66 (quoting Page, 729 F.2d at 820); see also

Apotex, Inc. v. FDA, 393 F.3d 210, 217-218 (D.C. Cir. 2004). It may well be that Negley is collaterdly



estopped from relitigating the gpplication of FOIA’s exemptions to the one page the FBI admits it is
withholding and to the redactions onthe other 46 pages, but the district court did not address that question.
[l

Though the district court found Negley’ sdam barred by resjudicata, it went onto consider onthe
merits whether “the FBI’ s search for responsive documents was inadequate and [whether] there exist
additional documents responsive to [Negley’s| FOIA request.” We therefore dso address thisissue.

FOIA requires “each agency, upon any request for records which (i) reasonably describes such
recordsand (i) is made in accordance with published rules.. . . , [to] makethe records promptly availadle
to any person.” 5U.S.C. § 552(a)(3)(A). A party requesting records may file an action in federa district
court to compel access, and the court determinesthe matter de novo, but inany suchaction, the* court shall
accord substantia weight to an affidavit of anagency.” 1d. 8 552(a)(4)(B). Moreover, “[a]gency afidavits
are accorded a presumptionof good faith which cannot be rebutted by purdly soeculative dams about the
existence and discoverability of other documents.” Safecard Services, Inc. v. SEC, 926 F.2d 1197, 1200
(D.C. Cir. 1991) (internd quotation marks and citation omitted). The principa standard to which the
agencyishddis one of reasonableness. “[A]ffidavitsthat explaininreasonable detail the scope and method
of the search conducted by the agency will sufficeto demonstrate compliance with the obligations imposed
by the FOIA.” Meeropol v. Meese, 790 F.2d 942, 952 (D.C. Cir. 1986); see also Campbell v. U.S.
Dep't of Justice, 164 F.3d 20, 27 (D.C. Cir. 1998); Oglesby v. Dep’'t of the Army, 920 F.2d 57, 68
(D.C. Cir. 1990). Moreover, adigtrict court may grant summary judgment based on an agency affidavit,
so long as the record contains no contrary evidence or evidence of agency bad faith. Military Audit

Project v. Casey, 656 F.2d 724, 738 (D.C. Cir. 1981); Hayden v. National Sec. Agency/ Central



Secret Service, 608 F.2d 1381, 1387 (D.C. Cir. 1979). In addition, “[w]hen arequest does not specify
the locations inwhich an agency should search, the agency has discretion to confine itsinquiry to acentra
filing systemif additiond searches are unlikely to produce any margind return . .. .” Campbell, 164 F.3d
at 28. However, an agency “must revise its assessment of what is ‘reasonable’ in a particular case to
account for leads that emerge during its inquiry. Consequently, the court evaluates the reasonabl eness of
an agency’s search based on what the agency knew at its conclusion rather than what the agency
Speculated at itsinception.” Id.

Here, thetrid court found the FBI’ s affidavit “ sufficient to demongtrate the adequacy of the FBI' s
search.” The court noted that the affidavit “identifies the affiant, his repective position within the FBI, the
search term used, . . . the treatment of [Negley’'s| FOIA request[,] . . . the FBI’s procedure regarding
FOIA requesty,] and the mechanics and scope of a[Central Records System] search.” The afidavit dso
assarts the FBI’ s full compliance withthe requirements of FOIA. Negley, however, argues the affidavit is
inadequate because it does not oecificaly indicate a search of “File Sub-S’ and “File S-1575.” These
terms appear to refer to files somehow related tofile 149A-SF-106204, because“SUB S’ and “ S-1575"
sometimes gppear as suffixesto “149A-SF-106204" on documents the FBI made available.

Inour assessment, the record, including the correspondence between Negley and the FBI, raises
auffident doubt about the scope of the FBI’ s searchto preclude summary judgment. InValencia-Lucena
v. U.S Coast Guard, 180 F.3d 321, 326 (D.C. Cir. 1999), we indicated that an agency should
“expresdy demonstrate]] . . . that [it] focused its search on the specific document[s] requested.” Negley’s
handwritten amendment to his origind FOIA request stated: “As you can see my San Francisco FBI file

no.is149A-SF-106204-Sub S-1575. Pleaseamend my 1/16/2002 FOI A request to your officeto indlude



thisfileno. aswel as any others.” Subsequent correspondence betweenthe parties does not refer precisely
to" 149A-SF-106204-Sub S-1575,” ingtead referring varioudy to “ 149A-SF-106204-S-1575,” “ 149A-
SF-106204-1575,” and “Sub S-1575.” Other evidence in the record refers to “ 149A-SF-106204 SUB
S’ and “149A-SF-106204 SUB S0-3041.” Nowhere doesthe FBI clarify whether any of these various
file references are synonymous, and moreimportant, whether it actudly searched “ 149A-SF-106204-Sub
S-1575" asNegley expliatly requested, assumingsuchafile exists. While we can make reasonable guesses
about the answersto these questions, inthe absence of specific darification, wethink the ditrict court erred

in finding the FBI’ s affidavit sufficient to support summary judgment.



