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UNITED STATES OF AMERICA,
APPELLEE

V.

NATHANIEL L. THOMAS,
APPELLANT

Apped from the United States Digtrict Court
for the Didrict of Columbia
(No. 01cr00410-01)

Before: GNSBURG, Chief Judge, and SENTELLE, Circuit Judge, and WiLLIAMS Senior
Circuit Judge.

JUDGMENT

This cause was congdered on the record from the United States Digtrict Court for the Digtrict
of Columbia and on the briefs and arguments of the parties. For the reasons stated in the
accompanying memorandum, it is

ORDERED AND ADJUDGED that the gppellant’ s conviction be affirmed and that the case
be remanded to the district court for resentencing.

Pursuant to D.C. Circuit Rule 36, this disposition will not be published. The Clerk is directed
to withhold issuance of the mandate herein until seven days after the disposition of any timely petition
for rehearing or petition for rehearing en banc. See Fed. R. App. P. 41(b); D.C. Cir. R. 41(a)(1).

FOR THE COURT:
Mark J. Langer, Clerk

BY:



Michad C. McGrail
Deputy Clerk



MEMORANDUM

Thomeas pled guilty to one count of possesson of afirearm by a convicted felon in violation of
18 U.S.C. §922(g)(1). He now appeds, dleging ineffective assstance of counsd, aviolation of
Federd Rule of Crimina Procedure 11(b)(3), and an error in sentencing. The firgt two grounds lack
merit; asto the third, the Government agrees aremand for resentencing is gppropriate due to the
miscdculation of Thomas crimind history in the revised pre-sentence investigetion report.

Thomas has not met the heavy burden required to show ineffective assistance of counsa under
Strickland v. Washington, 466 U.S. 668 (1984). First, Thomas argues his counsdl was ineffective for
not advising him againg pleading guilty. He asserts no reasonable jury could have found he
congtructively possessed the firearm because he was incarcerated on the date charged in the indictment.
Our casdaw, however, suggests a defendant may have congructive possession of afirearm even while
incarcerated, see United Sates v. Moore, 97 F.3d 561, 562-64 (1996); therefore, Thomas counsel
reasonably advised him concerning the entry of abargained guilty plea

Thomas next argues his counsd was ineffective for falling to pursue a conditiond pleathat
would have alowed him to apped the denid of his mation to suppress. On the contrary, in light of the
benefits Thomas received by agreeing to the guilty plea, and of the likeihood the digtrict court’ s denid
of his suppression motion would have been uphed on gpped, see United States v. Menon, 24 F.3d
550, 560 (3d Cir. 1994) (search islawful if it “fits within the literd terms of the warrant and isa
reasonable means of obtaining the objects described in the warrant”), the decison not to pursue a

conditiona plea seems to have been areasonable



“drategic choice],” Srickland, 466 U.S. at 690.

In his brief, Thomas dso argues he is entitled to aremand under United Sates v. Rashad, 331
F.3d 908 (D.C. Cir. 2003), because the record does not reveal conclusively whether his counsel was
ineffective for failing to argue a violation of the Speedy Trid Act, 18 U.S.C. 8§ 3161, and failing to
litigate the maritd privilege of Thomas wife. These points are not well teken. Firgt, as Thomas
counsel conceded at ord argument, there was no violation of the Speedy Tria Act. Ord Argument at
14:39-43.

Furthermore, the record demonstrates conclusively that Thomas was not prgjudiced by his
counsd’ sfalure to investigate the issue of maritd privilege. The discovery of the firearmsin Thomas
bedroom and the expected testimony of Thomas mother and brother that they had purchased the guns
for him leave us with no reason to believe Thomas would have indsted upon going to trid if only his
wife s testimony had been excluded. See United States v. Weaver, 234 F.3d 42, 43 (D.C. Cir.
2000) (conddering “the relative unimportance of the witness’ and “the strength of the government’s
other evidence”).

Findly, we rgect Thomas clam that the district court committed plain error under Rule
11(b)(3). Because, as explained above, ajury could have found Thomas had constructive possession
of the firearms, there was a sufficient factua basisfor the plea. See United States v. Rashad, 396

F.3d 398, 402 (D.C. Cir. 2005).



