United States Court of Appeals
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 04-1307 September Term, 2005

FiLeED ON: DECEMBER 7, 2005 [936015]
OLbp DomINION ELecTRIC COOPERATIVE, INC.,
PETITIONER

V.

FEDERAL ENERGY REGULATORY COMMISSION,
RESPONDENT

PuBLic SErRVICE ELECTRIC AND GAS CO., ET AL.,
INTERVENORS

On Petition for Review of Orders of the
Federd Energy Regulatory Commission

Before: GiNsBURG, Chief Judge, and SENTELLE and RanpoLPH, Circuit Judges.

JUDGMENT

This petition for review of two orders of the Federa Energy Regulatory Commission was
presented to the court, and briefed and argued by counsd. Itis

ORDERED and ADJUDGED that the petition for review be dismissed for lack of jurisdiction.

Old Dominion Electric Cooperative, Inc. (Old Dominion) petitions this court to vacate two orders
issued by the Federa Energy Regulatory Commission. In thefirst of the challenged orders, the
Commission approved a settlement between the Pennsylvania-New Jersey-Maryland Interconnection
and its transmisson-owning members in which the parties agreed to a specific dlocation of filing rights
under § 205 of the Federal Power Act (FPA), 16 U.S.C. § 824d. Pennsylvania-New Jer sey-
Maryland Interconnection, 105 F.E.R.C. 161,294 (2003). In the second order, the Commission
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denied Old Dominion’s request for rehearing of thefirst order. Pennsylvania-New Jer sey-Maryland
Interconnection, 108 F.E.R.C . 161,032 (2004).

We dismiss the petition for lack of jurisdiction because Old Dominion has not suffered an “injury-
infact,” which is arequirement both for congtitutiond standing and for standing as an “aggrieved” party
under 8§ 313(b) of the FPA, 16 U.S.C. § 825I(b). See DTE Energy Co. v. FERC, 394 F.3d 954, 960
(D.C. Cir. 2005) (party not aggrieved under 8 313(b) if it cannot establish congtitutional and prudential
gtanding); Serra Club v. EPA, 292 F.3d 895, 898 (D.C. Cir. 2002) (“injury-in-fact” an element of
conditutional standing). Pursuant to the settlement agreement gpproved by the Commisson, a chdlenge
to the current adlocation or any subsequent redlocation of the parties’ filing rights under § 205 is subject
to the “public interest” standard set out in United Gas Pipe Line Co. v. Mobile Gas Service Corp.,
350 U.S. 332, 344-45 (1956), and Federal Power Commission v. Serra Pacific Power Co., 350
U.S. 348, 355 (1956). Old Dominion concedesit is not chalenging the Commisson’s gpprovd of the
current dlocation of filing rights; it maintains, rether, that the Commission “[im]properly approved the
rasing of ahigh legd hurdle that complainants will face should they seek such changesin the future” By
its own admission, therefore, Old Dominion does not dlege an actud or an imminent injury. Reather, Old
Dominion clams it may be burdened unlawfully in some future chalenge to a redlocation of the parties
filing rights, should there be one, in which the Commission gpplies the Mobile-Serra “ public interest”
gandard to Old Dominion’s detriment. Without any concrete injury before us, we lack jurisdiction to
entertain Old Dominion’s petition at thistime. Thisdigpostion is, of course, without prejudice to Old
Dominion’ s right to petition anew should the injury it anticipates ever materidize in fact.

Pursuant to D.C. Circuit Rule 36, this digposition will not be published. The Clerk is directed to
withhold issuance of the mandate herein until seven days after resolution of any timely petition for
rehearing or rehearing en banc. See Fed. R. App. P. 41(b); D.C. Cir. Rule 41.

Per Curiam
FOR THE COURT:
Mark J. Langer, Clerk

BY:
Michad C. McGrail

Deputy Clerk



