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JUDGMENT

This appea from an order of the United States Tax Court was presented to the court,
and briefed and argued by counsdl. The court has accorded the issues full consideration and
has determined that they do not warrant a published opinion. See D.C. Cir. Rule 36(b). Itis

ORDERED and ADJUDGED that the order of the Tax Court denying appellant’s
moation for summary judgment and granting gppelleg s mation for summary judgment is
affirmed.

Appdlant Ismat M. Abeid, an Isradli citizen, won the Cdifornia State L ottery in
1992. In 1997, 1998, and 1999, Abeid resded in Isragl and filed tax returnsin the United
States as a nonresident dien, but did not report his annua receipt of $722,000 from the
Cdifornia State Lottery asincome. Abeid argued that his winnings were exempt from
taxation by the United States because they congtituted an annuity under the terms of Income
Tax Treaty Between Israel and the United States (1975), as amended by Protocols of 1980
and 1993. Under Article 20(2) of the Treaty, an annuity is taxable only in the state in which
the taxpayer resdes. Article 20(5) of the Treaty defines an annuity as“a stated sum paid
periodicdly at stated times during life, or during a specified number of years, under an



obligation to make the paymentsin return for adequate and full congderation (other than
services rendered).”

The Internad Revenue Service conceded that the terms of the Treaty govern this
disoute, but chalenged Abeid' s characterization of his lottery winnings as an annuity. With
no materid factsin dispute, the parties cross-moved for summary judgment in the Tax
Court. Abeid made two arguments. First, he argued that the one dollar he paid for his
lottery ticket was the full, undiscounted price and therefore condtituted “ adequate and full
condderation” asrequired by the Treaty. The Tax Court disagreed, and Abeid has not
gppealed the decison in that respect. Second, he argued that the California State L ottery
received “adequate and full congderation” from dl of the nonwinning purchasers of tickets
for thelottery hewon. Thisisthe only argument Abeid raises on gppedl.

The Tax Court regjected this argument, as do we. For the reasons set forth by the Tax
Court, Cdifornia’ s “obligation” to pay Abeid did not arise “in return for” the consderation
provided by al nonwinning lottery ticket purchasers, but rather because he held the winning
ticket. The nonwinning purchasers provided consderation only for achance to win the
lottery themsdves. See Abeid v. Comm'r, 122 T.C. 404, 410 (2004) (citing Goldman v.
Comm'r, 46 T.C. 136, 139 (1966), aff’ d, 388 F.2d 476 (6th Cir. 1967)). Accordingly, the
lottery payments were not made “in return for adequate and full consderation,” and
therefore were not an annuity within the meaning of the Treaty.

The clerk is directed to withhold issuance of the mandate herein until seven days
after the digpogtion of any timely petition for rehearing. See D.C. Cir. R. 41(a)(1).

Per Curiam
FOR THE COURT:
Mark J. Langer, Clerk
BY:
Michad C. McGrall
Deputy Clerk



