United States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 03-5071 September Term, 2003
Filed On: February 18, 2004 [soss20]
Lopez Contractors, Inc. and
Pedro Lopez,
Appdlants

V.

F&M Bank Allegiance, et d.,
Appdlees

Appeal from the United States Didtrict Court
for the Didrict of Columbia
(No. 02cv02019)

Before EDWARDS, GARLAND, and ROBERTS, Circuit Judges.

JUDGMENT

This apped was considered on the record from the United States District Court for the District
of Columbiaand on the briefsfiled by the parties. See Fed. R. App. P. 34(a)(2); D.C. Cir. Rule 34()).
Itis

ORDERED AND ADJUDGED that the district court’s quashd of the subpoenas be affirmed
on grounds of mootness, and the decision below — insofar asiit reached the merits of the federa
appellees defense — be vacated as moot, and the case remanded to the district court so that it may be
dismissed asmoot. Appelants filed suit againgt F&M Bank in Maryland state court. During discovery
in the state court action, gppellants obtained subpoenas from the Superior Court for the Didrict of
Columbia ordering an employee of the U.S. Department of Education to appear for a deposition.
When the Department failed to produce the employee, gppellants initiated contempt proceedingsin
D.C. Superior Court against the subpoenaed employee and the representative from the Department’s
Generd Counsd’ s Office who had advised the employee not to appear. Asit had asserted federd



defenses to the subpoenas, the Department removed the action to the U.S. Digtrict Court for the
Didrict of Columbia See 28 U.S.C. § 1442(a); Brown & Williamson Tobacco Corp. v. Williams
62 F.3d 408, 412415 (D.C. Cir. 1995) (subpoena enforcement proceeding is aremovable “civil
action”). Oncein digtrict court, the Department filed its opposition to the contempt motion and moved
to quash the subpoenas. The didtrict court granted the government’ s motion to quash and dismissed the
contempt case with prejudice, citing Houston Business Journal v. Office of the Comptroller of the
Currency, 86 F.3d 1208, 1212 & n.4 (D.C. Cir. 1996) (subpoena enforcement power of federal
courtsis not available to state court litigant seeking to enforce a state court subpoena against a non-
party federd employee). Appelantstimely noticed an apped from the digtrict court’s decison. While
this gpped was pending, however, the Maryland state court entered judgment against the appellantsin
the underlying State court action. See Lopez Contractors, Inc. v. F&M Bank — Allegiance, Inc., No.
220206, Circuit Court for Montgomery County, Maryland. Appellants aso timely noticed an apped
from the decison of the state court.

As the underlying action has been decided againg the gppellants, this collaterd discovery
dispute is now moot. See City of El Paso v. SE. Reynolds, 887 F.2d 1103, 1105-06 (D.C. Cir.
1989) (finding moot a dispute over subpoenas in support of alitigant’s motion to recuse of the presiding
date judge after Sate court had ruled againg litigant in the underlying action). That gppellants have
gppeded the adverse gate court ruling does not suffice to keep this collaterd proceeding dive as “there
isno longer atria proceeding in aid of which a subpoenafor adiscovery depostion may issue” 1d. at
1105. Depositions under federd subpoena can occasionaly be obtained pending apped, but only
through compliance with Fed. R. Civ. P. 27(b), which requires “ared showing of the need for the
preservetion of the evidence and afinding by the Digtrict Court that the perpetuation of testimony
pending apped . . . is proper to avoid afailure or delay of jugtice” City of El Paso, 887 F.2d at 1105
(interna quotation marks omitted). There has been no suggestion in this case that such a showing could
be made.

Under City of El Paso, 887 F.2d at 1106, our conclusion that this discovery dispute is moot
causes usto affirm the quashd of the subpoenas on grounds of mootness. We a so vacate the decision
below insofar asit reached the merits of the Department’ s federd defense and remand the case to the
digtrict court with ingtructions that it be dismissed asmoot. Seeid.

Pursuant to D.C. Circuit Rule 36, this dispogition will not be published. The Clerk isdirected
to withhold issuance of the mandate herein until seven days after the disposition of any timely petition
for rehearing or petition for rehearing en banc. See Fed. R. App. P. 41(b); D.C. Cir. Rule 41(a)(1).

FOR THE COURT:
Mark J. Langer, Clerk

BY:

Deputy Clerk



