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Appeal from the United States Digrict Court
for the Digrict of Columbia

Before SENTELLE and GARLAND, Circuit Judges, and SLBERMAN, Senior Circuit Judge

JUDGMENT

This cause was congdered on the record from the United States District Court for the Didtrict of
Columbiaand on the briefsfiled by the paties See Fed. R. App. P. 34(3)(2); D.C. Cir. Rule 34()). Itis

ORDERED and ADJUDGED that the didrict court's order filed June 21, 2002, be affirmed.
Defendant was convicted on hissecond trid, after thefird trid resulted inahung jury, of possesson with intent

to digtribute crack cocaine, see 21 U.S.C. 8 841(a)(1), and possession of alarge capacity ammunition feeding
device, see 18 U.S.C. § 922(w).

He offerstwo contentions on gpped. Fird, he arguesthat the district court improperly preduded him
fromoffering evidence asto hishdf-brother’ sarimind higory, the drcumstances surrounding the half-brother’ s
deeth, and the half-brother’s purported confesson to the crimes, which was made to defendant’s father.
Second, defendant argues that Congress s deciSon to pendize possession of crack cocaine more stringently
thanit pendizes possesson of powder cocaineviolatestheequd protection guarantee of the FHfth Amendment.
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Regarding defendant’ sdam that hewasimproperly precluded from offering evidenceastohisbrother’ s
death and confesson, he did not ask for the admisson of such evidence in the second trid. Defendant’s
objection in the fird trid is without effect, because upon migrid the fird trid became anullity. See, e.g.,
United States v. Akers, 702 F.2d 1145, 1148 (D.C. Cir. 1983). Evenif his objection in the fird trid
preserved the issue for goped, however, the didrict court was wel within its discretion in exduding the
evidence. The brather’ s purported admission —asrdated by the father —was not rdigble. See Fed. R. Evid.
804(b)(3); United Statesv. Edelin, 996 F.2d 1238, 1242 (D.C. Cir. 1993) (per curiam); United States
v. Salvador, 820 F.2d 558, 561 (2d Cir. 1987). Andtheddailsof thebrother’ sdegthwereonly margindly
relevant to the question of defendant’ squiilt, if rdevant at dl. 1t would cartainly have beenwdl withinthedidrict
court's discretion to condude that any probative vaue of the tesimony would have been outweghed
subgtantidly by the prgudicd effect.

The one objection that defendant did preserve — that his father be dlowed to tedtify to the brother’s
prior court gppearances on drug charges—was properly regjected. There would have been nothing gained by
dlowing thefather to testify thet the brother hed been involved in adrug case whose crcumstances may or may
not have been Smilar to those in the present case

Defendant’ sremaining contertionisfrivolous. We have repeatedly held that the sentencing differentid
for crack cocaine versus powder cocaine pasestherationd bagstes. See, e.g., United Statesv. Holton,
116 F.3d 1536, 1548-49 (D.C. Cir. 1997).

Pursuant to D.C. Circuit Rule 36, this digoogtion will not be published. The Clerk is directed to
withhold issuance of the mandate herein until seven days after resolution of any timely petition for rehearing o
rehesring en banc. See Fed. R. App. P. 41(b); D.C. Cir. Rule 41.
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