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September 29, 2003
New Orl eans Stevedoring Conpany,
Petitioner

V.
Federal Maritime Conm ssion and

United States of Anerica,
Respondent s

On Petition for Review of an Order of the
Federal Maritime Conm ssi on

Bef ore: EDWARDS, ROGERS and GARLAND, Circuit Judges.

JUDGMENT

This case was heard on the petition for review of an
order of the Federal Maritime Comm ssion. For the reasons set
forth in the acconpanyi ng nenorandum opinion, it is

ORDERED AND ADJUDGED that the petition for reviewis
her eby deni ed.

Pursuant to D.C. Circuit Rule 36, this disposition wll
not be published. The Clerk is directed to wi thhold issuance
of the mandate herein until seven days after resolution of any
timely petition for rehearing or rehearing en banc. See Fed.
R App. P. 41(b); D.C. Cir. Rule 41.

Per Curi am

FOR THE COURT:
Mark J. Langer, Clerk



BY:
Deputy Cl erk
MEMORANDUM OPI NI ON

The Shi pping Act of 1984, 46 App. U.S.C. § 1709,
prohibits marine term nal operators from “unreasonably
refus[ing] to deal or negotiate,” (88 10(b)(10), (d)(3)), and
fromgiving “any undue or unreasonabl e preference or advantage
or inmpose any undue or unreasonabl e prejudice or disadvantage
with respect to any person” (8 10(d)(4)). New Ol eans
St evedori ng Conpany (“NOS”) contends that the Federal Maritinme
Comm ssion (“FMC’) dismissed (1) a refusal to deal claim
wi t hout considering the contenporaneous reason given by the
Port of New Orleans (“Port”) or NOS s specific allegations,
and without following its precedent; (2) an undue prejudice
and preference claimwthout analyzing the Port’s
justification under FMC s established principles; and (3) a
claimthat denial of NOS' s berth and cargo applications
violated its tariff and 88 10(b)(10), (d)(3). Upon review of
the record, we hold that the FMC s findings are supported by
substanti al evidence, see Consolo v. Fed. Mar. Comm n, 383
U S 607, 618-20 (1966), and that its decision is consistent
with its precedent.

l.

Refusal to deal, 88 10(b)(10) & (d)(3). As a prelimnary
matter, NOS s attack on the level of detail in the FMC s
analysis fails because: (1) the FMC could properly incorporate
by reference the Adm nistrative Law Judge’s (“ALJ”) deci sion,
whi ch contains factual findings and analysis of the rel evant
i ssues; and (2) the FMC' s anal ysis exceeds the detail
required. See Puerto Rico Mar. Shipping Auth. v. Fed. Mar.
Commi n, 678 F.2d 327, 351 (D.C. Cir. 1982).

There is substantial evidence to support the FMC s
finding that the Port’s reason for refusing to lease its
Napol eon facility was based on its general policy against
assignnment of the facility during reconstruction. NOS focuses
on an October 11, 1999 letter in which the Port referred to
“lack of capacity.” It argues that this, rather than
“interference with construction,” was the Port’s
cont enpor aneous reason and that precedent required the FMC to
hold the Port to this reason. See Ceres Marine Term nal, Inc.
v. Maryland Port Admn., 27 S.R R 1251, 1272 (FMC 1997).
Even assum ng NOS s reading of the October letter is accurate,
the record includes communi cati ons between the parties that
refer to construction as the Port’'s primary reason, including:
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(1) the Port’s announced policy that it would not assign or

| ease Napol eon due to inpending construction; and (2) NOS s
Cct ober 12, 1999 letter to the Port, summarizing an October

11, 1999 neeting and referring to the Port’s refusal to | ease
Napol eon due to interference with planned construction.
Contrary to NOS s view, the evidence does not show that the
Port sought to renove NOS fromthe New Ol eans market: NOS was
permtted to remain at Napol eon until construction began, was
offered a |l ease at the only non-leased Port facility at the
time, and had opportunities at nunerous neetings with Port
officials to commit to a long termsolution. Moreover, in

mai ntai ning that the Port refused to deal with NOS in order to
Steer business to a more favored Port client, NOS takes a
statenment in the Port’s Septenber 23, 1999 letter out of
context. In context, the Port’s “surprise” relates to the
Medi t erranean Shi pping Conpany’s (“MC.”) attenpt to
circunvent the Port’s no-|ease decision and to contract with a
non-| ease hol der.

The F.C.’s decision in favor of the Port is consistent
with its precedent. Although a harsh result for NOS, under
F.C. precedent, the Port’s business judgnment is entitled to
def erence. See, e.g., Ceres, 27 SSR R at 1274. Unlike the
port in Canaveral Port Authority - Possible Violations of
Section 10(b)(10), Unreasonable Refusal to Deal or Negoti ate,
29 S.R R 484, 485 (F.C. 2002), which initially gave no reason
for its action, the Port considered NOS s | ease proposal and
rejected it because of an inpending construction project. As
in Seacon Termnals, Inc. v. Port of Seattle, 26 S.R R 886,
889 (F.C. 1993), where non-renewal of a |ease permtted the
port to negotiate the | ease with other operators, once NOS
declined to renew its | ease, the Port was free to decide not
to | ease Napol eon pending construction. The F.C. found this
expl anation to be reasonable, particularly in |ight of the
Port’ s experience with construction projects. NOS s reliance
on Petition of South Carolina State Ports Authority for
Declaratory Order, 27 S.R R 1137, 1161 (F.C. 1997), is to no
avail for even if the Port’s general, nondiscrimnatory policy
of not | easing Napol eon during construction was a “restrictive
practice” for these purposes, and even if this policy was the
proxi mat e cause of the market concentration alleged by NOCS
the F.C. found on the basis of substantial evidence that the
policy was reasonabl e under the circunstances. The fact that
the F.C. did not directly address the conpetitive effects of
the Port’s policy is therefore irrel evant.
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1.

Unr easonabl e preference, 8 10(d)(4). It was reasonable
for the Port to give preference to | essees whose operations in
their | easehol ds had been disrupted by Port construction
projects, and to whomthe Port had sone obligation to
mtigate. The Port did not distinguish NOS based on its
status or identity as a shipper, as NOS and the two | essees
were all term nal operators. See Co-Loading Practices by
NVOCCs, 23 S.R R 123, 132 (F.C. 1985); Ceres, 27 S.R R at
1272. Rather, the Port stated it wanted to nmaintain | ong-term
relati onships with these | essees and avoid breach of contract
liability. As the ALJ concluded, “[i]t cannot seriously be
mai nt ai ned that such a notive is not related to transportation
concerns.” The FMC s decision is not inconsistent with Ceres
or Co-Loading Practices as these two deci sions were context-
specific and do not bear on the question of preferential
treatment of | essees. Here, the F.C. reasonably found that
| essee status was related to valid transportati on concerns
because of the | essees’ “greater commtnent to the Port,”
(through m ni mum cargo throughput guarantees and assunpti on of
fixed costs) and that this justified preferential treatnment
under the specific circunstances.

Finally, the F.C. properly ruled that the Port’s
decisions not to permit NOS to use Napol eon, the Foreign Trade
Zone (“FTZ”), or the “grassy area,” or to approve certain
berth applications were reasonable and did not violate its
tariff. NOS s reliance on Itenms 308, 310, and 312 of the
Port’s tariff are unpersuasive for reasons stated by the ALJ.
ltem 312, for exanple, gives discretion to the Port in
det erm ni ng whet her space is available and howit is to be
classified. There is substantial evidence to support the
Port’s decisions on availability: Napol eon was under
construction, the FTZ' s use was limted to custons-free
storage, and the grassy area required i nprovenents that NOS
failed to undertake or commt to undertake and was subject to
a long-termlease on 90 days notice. Although there may have
been unused space or space that could have accommdat ed NOS
and others, the Port was entitled, as the ALJ found and the
F.C. affirnmed, to adhere to its policy of reserving space for
| essees who might be affected by construction. Moreover, the
record includes correspondence between NOS and the Port that
shows that NOS was encouraged to develop a long-term sol ution
by either | easing another term nal or inproving the grassy
area, and that NOS failed adequately and tinmely to respond.






