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JUDGMENT

This cause was heard on the record from the Nationd Labor ReaionsBoard (Board) and onthe
briefs and arguments of counsd. Itis

ORDERED thet the petition for review be denied and the cross-gpplication for enforcement be
granted. Petitioner Tim Foley Plumbing Sarvice, Inc. (TFPS or Company) arguesthat the Board erred in



determining that THPS violated sections 8(8)(1) and (3) of the Nationd Labor Reations Act (NLRA or
Act), 29 U.SC. 8 158(a)(2), (3), by refusing to congder for hire, and refusing to hire, Sx job gpplicants.
The evidence before the Board, however, showed thet al of the 9x gpplicants were experienced in the
plumbing trade, the Company was hiring (within thirty days of recaiving the Sx gpplications it hired four
temporary journeymen plumbers and a least three goprentices or hepers and within Sx months after the
ax gpplied, it hired & least three permanent journeymen plumbers) and the gpplicantswoul d have accepted
employmat if offered. Because subgtantid evidence supports the Board' s concdlusion, we uphold the
Board on thismatter. Casino Ready Mix, Inc. v. NLRB, 321 F.3d 1190, 1195 (D.C. Cir. 2003).

TFPSadditiondly arguesthe Board erred in determining the tatements made by Kenneth (Richey)
Harper and company president, Tim Foley, violated section 8(a)(1) of the Act because their datements
werenot coercive. THPSTalled to properly raise before the Board theissue whether Harper’ s tatements
were coercive; accordingly, welack jurisdictionto condder it. 20U.S.C. § 160(€); Woel ke & Romero
Framing, Inc. v. NLRB, 456 U.S. 645, 665-66 (1982). Wedsorgect TFPSscontentionthat Foley's
daemat was medy a prediction in the event the upcoming dection were to favor unionization.
Subgantid evidence supports the Board's conclusons to the contrary and we give deference to its
expertise on this question. Timsco Inc. v. NLRB, 819 F.2d 1173, 1178 (D.C. Cir. 1987) (“[T]heline
between prediction and threet isathin one, and in the fidd of Iabor rdaionsthat lineisto be determined
by context and the expertise of the Board.”). Wedso rgect TFPSsargument that Harper was not acting
asits agent under the Act when he questioned employees asto their union sympethiesand both promised
benefits in the event of a“na” vate and thregtened negative conseguences, induding the dosure of the
busness intheevent of a“yes’ vote. Subgtantiad evidencein the record supportsthe Board' sfinding thet
Harper was dothed with apparent authority to soesk for the Company. Overnite Transp. Co. v.
NLRB, 140 F.3d 259, 265-66 (D.C. Cir. 1998).

Fndly, the Board did not er in conduding that Jeffrey Payne threstened employees with
unspedified reprisas. Although the Company paints to conflicting testimony, credibility determinations
mede by the adminigrative law judge, and adopted by the Board, are ordinarily not judicaly second-
guessed. Stanford Hosp. & Clinicsv. NLRB, 325 F.3d 334, 337-38 (D.C. Cir. 2003) (“ Deddons
regarding witness credibility and demeanor are entitled to great deference, aslong asrdevant factors are
conddered and the resolutions are explained.” (internd quotations omitted)). Wedso upholdthe Board's
conclusion that Payne acted as a Company agent when he made hisremarks Overnite Transp., 140
F.3d at 265-66.

Pursuant to D.C. Circuit Rule 36, this digpodition will not be published. The Clerk is directed to
withhad issuance of the mandate herein until Seven daysafter resolution of any timely petition for rehearing
or rehearing en banc. See Fed. R. App. P. 41(b); D.C. Cir. Rule 41.
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