United States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 02-1134 September Term, 2002
Hled On: May 13, 2003 [74s968]

PMD Produce Brokerage Corp.,
Petitioner
V.
Department of Agriculture, et al.,

Respondents

On Pdition for Review of Orders of the Secretary of the
United States Department of Agriculture

Before HENDERSON, RANDOLPH and GARLAND, Circuit Judges.

JUDGMENT

This cause was congdered on the record from the United States Department of Agriculture and
onthe briefs of counsd. Itis

ORDERED thet the petition for review be dismissed for lack of jurisdiction. Under the Hobbs
Act, an aggrieved party mudt fileapetition for review of afind agency order “within 60 daysafter itsentry.”
28 U.S.C. §2344. Here, theorder at issueisdate-samped February 14, 2002. Respondents Appendix
(RA) 1. Although PMD Produce Brokerage Corp. (PM D) did not fileits petition for review until Sxty-two
dayslater, on April 17, 2002, its petition was timey under the Hoblbs Act, it maintains, because the dete
of “entry” is the date on which the Department of Agriculture (USDA) mailed the order, which it “verily
believe[g was on or about February 22, 2002, Br. for Pet'r a 11.

Even assuming that the dete of “entry” isthe date on which afind order ismailed, however, PMD
hes failed to demondrate the timdiness of its petition. To support its bdlief thet the order a issue was
mailed “on or about February 22, 2002,” PMD rdies soldy upon the date on which it recaived the find
order—February 25, 2002—and theded aration of itscounsd thet an employeeof the United StatesPogtd
Saviceinformed himviatd ephonethat “ certified mail with return reca pt requested takes, onaverage, from
oneto three daysto ddiver from Washington, D.C. to New York City.” RA 24. PMD’sassertionsare



planly insuffident to establish February 22, 2002 asthe find order’ s date of entry, particularly in light of
the documentary evidence submitted by the USDA, which uniformly supports the condusion that thefind
order was entered and mailed on February 14, 2002. See RA 9-22. PMD’s petition is therefore
dismissed asuntimdy. See 28 U.S.C. § 2344.

Pursuant to D.C. Circuit Rule 36, this digpogtion will not be published. The Clerk is directed to
withhad issuance of the mandate herein until Seven daysafter resolution of any timely petition for renearing
or rehearing en banc. See Fed. R. App. P. 41(b); D.C. Cir. Rule 41.

Per Curiam

For the Court:

Mark J. Langer, Clerk



