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JUDGMENT

This apped was considered on the record from the United States District Court for the District
of Columbia and the briefsfiled by the parties, and was argued by counsdl. For the reasons set forth in
the attached memorandum, it is

ORDERED and ADJUDGED that the judgment of the digtrict court be affirmed.

Pursuant to D.C. Circuit Rule 36, this disposition will not be published. The Clerk is directed
to withhold issuance of the mandate herein until seven days after resolution of any timely petition for
rehearing or rehearing en banc. See Fed. R. App. P. 41(b); D.C. Cir. R. 41.

Per Curiam

FOR THE COURT:
Mark J. Langer, Clerk

BY:

Deputy Clerk
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MEMORANDUM

Appdlant Clyde Anthony Scoit saeks to withdraw, or have vacated, his pleaof guilty to the
charge of congpiracy to didribute 100 grams or more of heroin, in violation of 21 U.S.C. 88 841(g)(1),
841(b)(1)(B)(i), and 846.

Wefird rgect Soott’s argument thet the didrict court’s denid of his mation to withdraw his
pleashould be reviewed for abuse of disretion. Infact, thereisno denid to review. The court gave
Scott multiple opportunities to submit amotion to withdraw in writing, and Scott falled to do so; in the
end, he dated that he no longer wished to withdraw hisplea. See First Sentencing Hr' g Tr. a 33-34;
Second Sentencing Hr' g Tr. at 2, 12-15.

Second, we condder Scoit's dam thet the didtrict court’ sinitid acceptance of hisguilty plea
falled to comport with Fed. R. Crim. P. 11. We gpply plain error review, taking into account the
entirety of therecord. See United Satesv. Vonn, 535 U.S. 55, 122 S. Ct. 1043, 1048, 1054-55
(2002). Scott’sdam thet the didrict court failed to etablish afactud bassfor the pleais unfounded.
The heroin, packaging materid, and scale found in his gpartment, aswel as Scott’' s own admissonsin
open court, amply satisfy Rule 11’ s requirement that a plea be grounded in * suffident evidence from
which areasonable jury could condude that the defendant committed the crime”  United Satesv.
Abreu, 964 F.2d 16, 19 (D.C. Cir. 1992).

Third, Scott argues that the court failed to establish the voluntariness of hisplea We disagree
The judge thoroughly explained the charge and rdevant conduct to which Scott was pleading and
questioned him a length about the voluntary neture of the plea. This careful, patient, and detailed
colloquy fully stisfied the requirements of Rule 11. See, e.g., Inre Sealed Case, 283 F.3d 349, 352
(D.C. Cir. 2002). Moreover, dthough Scott, the government, and the judge were dl mideken a the
plea hearing as to the goplicable arimind history category under the Sentencing Guiddines, the judge
dealy warned the defendant thet he could not rdy on any sentencing predictions mede a thet time.
See, eg., United Satesv. Mathis, 963 F.2d 399, 411 (D.C. Cir. 1992).

Fndly, dthough we agree with Scoit that his atorney erred by incorrectly assessng his crimind
higtory category prior to entry of the plea, Scott cannot prevall on hisineffective assstance of counsd
clam because he has nat shown that he has been prgudiced by the error. Hill v. Lockhart, 474 U.S.
52, 58-59 (1985). Scott does not affirmativey dlege, much less establish to areasonable probahility,
thet he would have
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chosento go to trid had he known the correct category. See United States v. Horne, 987 F.2d 833,
835-36 (D.C. Cir. 1993). In fact, the 108-month sentence thet the court imposed fdl within the
possible sentencing ranges discussed a the pleacolloquy, but Scott gill chose not to go to trid. Nor
does Scott show any reason to believe thet he would have succeeded at trid. Seeid. Indeed, he
proffersno plausble defense a dl. See United Satesv. Farley, 72 F.3d 158, 163 (D.C. Cir. 1995).
Although Scott atempts to avoid the prgudice requirement by cadting hisineffective asssance dam as
aconflict-of-interest argument, we have repeatedly rgjected such repackaging atempts, see, eg.,
United Sates v. Bruce, 89 F.3d 886, 893 (D.C. Cir. 1996), and we discern no actud conflict of
interest between Scott and his attorney, seeid. a 895. We therefore afirm the judgment of the didrict
court.



