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ECM Enterprises, Inc., d/b/a ACE Electric,

Petitioner
V.
National Labor Relations Board,

Respondent

No. 01-1269

National Labor Relations Board,
Petitioner
V.

ThomasH. Roberts, d/b/a AC Electric
a/k/a Boyce Enterprises, Inc.,

Respondent

On Pition for Review and on Application and Cross-Application for Enforcement
of an Order of the Nationd Labor Reations Board

Before SENTELLE, HENDERSON and TATEL, Circuit Judges.

JUDGMENT

This cause was heard on the record from the Nationd Labor Rdaions Board (Board) and on the
briefsand arguments of counsd. Itis

ORDERED that in No. 01-1208 the petition for review be denied and the cross-gpplication for



enforcement be granted and that in No. 01-1269 the gpplication for enforcement be granted. As to
respondent Thomas H. Roberts dll/a AC Electric ak/aBoyce Enterprises, Inc. (RobertsAC/Boyce) in
No. 01-1269, default judgment is entered pursuant to Fed. R. App. P. 15(b)(2). Asto petitioner ECM
Enterprises, Inc., d/l/aACE Electric (ECM), thecourt concludessubgtantid evidence supportstheBoard's
decisonto hold ECM ligble for the award of reingatement and backpay in favor of two discriminatees
because ECM was a successor with knowledge of its predecessor's unfair labor practices, namdy
interrogating two job gpplicants about their union activities and conditioning employment offers upon ther
gving up union memberdhip. See Golden Sate Bottling Co. v. NLRB, 414 U.S. 168, 170 (1973)
(uphalding Board'sauthority to impase successor lighility for reingtatement and backpay where subgtantial
evidencesupported Board cond us on that bonafide purchasar of busi nessacquired and continued business
with knowledge of predecessor's unfair labor practice). Inlight of thisdigpogtion, the Boardsmationsto
correct cagption and to drike are denied as mooat.

The Board reasonebly determined that ECM is a successor employer to RobertsAC/Boyce
because thereis"subgtantia continuity” between the enterprises. See Citisteel USA, Inc. v. NLRB, 53
F.3d 350, 353 (D.C. Cir. 1995) ("A new employer isasuccessor if thereis<subgantia continuity' between
theenterprises™) (quoting Fall River Dyeing & Finishing Corp. v. NLRB, 428 U.S. 27, 43 (1987)).
The Board found, based on subgtantid evidence in the record, that ECM obtained substantial assetsfrom
RobertsAC/Boyce, it shared an address and tlephonelisting, it rdied heavily on subcontracting work for
ad referrds from the same contractor and a mgority of its employees had previoudy worked for
RobertsAC/Boyce, indudingowner/manager Robertshimsdf who superviseddl of ECM'sd ectrica work.

The Board dso reasonably determined that ECM's owner, Edmond A. Martin, had natice of the
unfair labor practice charges pending againg RobertsAC/Boyce when he formed ECM, given Matin's
and Roberts sworking rdationship a ECM and previoudy and the evidence that Martin hed received a
guestionnare from the Board rdlated to Roberts/AC/Boyces unfair labor practice proceeding as part of
Martin'swork for agenerd contractor thet had used RobertsAC/Boyce on many projects. Cf. Golden
State, 414 U.S a 173-74 (inferring from documentary evidence successor's knowledge of unfair labor
practice).

Findly, we uphold the determination of the periods for which backpay is due. The Boad
reasonably rgected the adminidrative law judges finding of ungpecified "specid and somewhat nove
drcumgances’ judifying deviaion from the usud rule of successor joint and severd liddlity. See
generally Golden State, supra. The Board adso reasonably declined to toll the backpay period of
disoriminatee Raymond Rothamd for falling to mitigate his losses during the period he operated his own
eectrica busness, "Waits Up," as the record indicates that during this time he was both seeking other
employment and performing jobs for other contractors. Simillarly judtified was the decison not to findly
terminate the discriminatees backpay once the employees AC/Boyce hired in their place were lad off
becausethe petitioner failed to rebut the presumption that the discriminateeswould have been rehired once
bus nesspicked up and Roberts AC/Boyceresumed hiring. See Tualatin v. NLRB, 253 F.3d 714, 717-
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18 (D.C. Cir. 2001).

Pursuant to D.C. Circuit Rule 36, this digpogition will not be published. The Clerk is directed to
withhold issuance of the mandete herain until Seven days after resolution of any timdly petition for reheering
or rehearing en banc. See Fed. R. App. P. 41(b); D.C. Cir. Rule 41.

Per Curiam

For the Court:

Mark J. Langer, Clerk



