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JUDGMENT

The gppdlant, JoAnn McCoy, was convicted on two charges of meking fase datementsin aloan
application and on one count of perjury. Before this pand, she sought remand and recondderaion of the
didrict court's May 9, 2001 judgment resentencing her to 33 months in prison and five years of supervised
rleasefor her convictions. See generally United States v. McCoy, 280 F.3d 1058 (D.C. Cir. 2002).
She contended that thedidtrict court erred in refusing to cons der her objection—made pursuant to Application
Note 7 of United States Sentencing Guiddines(Guiddinesor U.S.S.G.) 8§ 3C1.1—totheobstruction-of -jutice
enhancement that had been added to her perjury offenselevd.  On February 22, 2002 the pand rgected
McCoy's contertion, holding that she waived her Note 7 argument by failing to rase it & her origind
sentendng. See McCoy, 280 F.3d a 1062-64. On June 12 the full court granted McCoy’s petition for
rehearing en banc and vacated the pand’ sjudgment. On December 20theen banc court hdd that Rule 32
of the Federd Rules of Criminal Procedure required the didtrict court & resentencing to determine whether
McCoy’s omitting to raise her Note 7 argument was “for good cause shown.” See United States v.
McCoy, 313 F.3d 561 (D.C. Cir. 2002). Concluding that the digtrict court would not have abused its
discretion in finding good cause—and that a remand to the didrict court for further proceedings would
unnecessaxily consume judida resources—the en banc court remanded the case to this pand for a



determination on the merits of McCoy’ s Note 7 argument, which we herein rgject.

McCoy cites Application Note 7 for the proposition that she did not obstruct judtice by repeeting the
same parjured tesimony a her crimind trid that she mede during an earlier bankruptcy proceeding. See Br.
of Appdlant & 19-21. Note 7 provides that an obstruction enhancement

is not to be goplied to the offense leve for [an underlying obstruction offense such as perjury]
except if asignificant further obstruction occurred during theinvestigation, prosecution,
or sentencing of the obstruction offenseitsdf . . . .

U.S.S.G. Manud 83CL.1, omt. n.7 (emphasisadded). Acknowledging thet she* hasfound no published cases
precisgly on paoint,” Br. of Appdlant a 20, McCoy proposes that “[gimply repeeting precisdy the same
datements that were the subject of perjury chargesis not the sort of *sgnificant further obgtruction’ thet can
judtify an exception to Application Note 7 sgenerd rule againgt gpplying obsiruction enhancementsto perjury
convictions” id. a 19-20. We are rductant to hold that Note 7 gives a defendant license to perjure hersdf
inacaimind procesding in order to avoid enhanced punishment for, of dl things perjury. Lying under oathto
protect onesdf from punishment for lying under oath ssemsto us—and to the Supreme Court—to be precisdly
the sort of “sgnificant further obgtruction” to which Note 7 refers. See United States v. Dunnigan, 507
U.S. 87,97 (1993) (“Itisrationd for asentencing authority to condudethat [under section 3C1.1] adefendant
who commitsacrimeand then perjureshersdf in an unlawful atempt to avoid repongibility ismorethregtening
to sodety and less deserving of leniency thena defendant who does not so defy thetrid process”). Because
McCoy’ sNote 7 argument iswithout merit, thedigrict court did not err—plainly or otherwise—inresentencing
McCoy to 33 monthsin prison and five years of supervised rdease pursuant to acombined Guiddines offense
levd of 20. Accordingly, it ishereby

ORDERED thet the didrict court’ sMay 9, 2001 resentencing judgment is affirmed.
The Clerk isdirected to withhold issuance of the mandate herein until seven daysafter resolution of any
timely petition for rehearing or rehearing en banc. See Fed. R. App. P. 41(b); D.C. Cir. R. 41.
Per Curiam
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