United States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 01-5271 September Term, 2002
Fled On: December 20, 2002 (721181
CaodynH. McKenzie, Civil Action No. 99-00257
Appdlart

V.

Anthony J. Prindpi, Secretary of Veterans Affairs,
Appdlee

Apped from the United States Didrict Court
for the Digrict of Columbia

Before HENDERSON, TATEL and GARLAND, Circuit Judges.

JUDGMENT

This case was congdered on the record from the United States Didtrict Court for the Didrict of
Cdumbia and on the briefs and arguments by counsd. For the reasons set out in the accompanying
memorandum, it is

ORDERED that the digtrict court’s opinion and order of July 2, 2001 be affirmed.

Pursuant to D.C. Circuit Rule 36, this digpogtion will not be published. The Clek is directed to
withhold issuance of the mandate herein until seven daysafter resolution of any timdly petition for renearing
or rehearing en banc. See Fed. R. App. P. 41(b); D.C. Cir. Rule 41.

PER CURIAM

FOR THE COURT:

Mark J. Langer, Clerk



McKenziev. Principi, No. 01-5271
MEMORANDUM

CaadynH. McKenzieseeksreversd of thedidrict court’ suly 2, 2001 opinion and order granting
summay judgment for the defendant, Anthony J. Principi, Secretary of Veterans Affars on McKenzie's
dans of gender and race discrimination. McKenzie, a black femae employee of the Department of
Veerans Affars (*“DVA”), brought this action pursuant to Title V11 of the Civil Rights Act of 1964, as
amended, 42 U.S.C. 88 2000e et seq., dleging that she had been discriminated againgt on the basis of
sex and race by not being promated to the GS-13 grade levd.

AstoMcKenzie ssx discrimination daim, the digtrict court held that McK enziefailed to establish
aprima facie case of discrimination because she faled to demondrate thet Smilaly Stuated mde
employess were promoted to the GS-13 grade levd during the time she was digible for a amilar
promation. The digtrict court further held thet, even if McKenzie hed established aprima facie case of
s disorimination, she nonethdess failed to discrediit the DV A’ slegitimate, non-discriminatory resson for
her norHpromotion—reorganizetionswithinthe DV A—asmerepretext. With respect toMcKenzi€ srace
discrimination daim, the digrict court held that McKenzie falled to esablish a prima facie case of
discrimination because she failed to show thet any amilarly stuated non-black employess were promoted
to the GS-13 levd during thetime she was digible for agmilar promation.

On goped, McKenzie argues that the didtrict court erred in granting the defendant’s maotion for

summary judgment on her dam of sex disrimination.!  Because McKenzie offered no evidence

! McKenzie does not discuss her race discrimination daim in either of her briefs before the court.
Thus by falling to brief theissue, McKenzie haswaived her race discriminaiondam. See Democratic
Cent. Comm. of Dist. of Columbiav. Washington Metro. Area Transit Comm’ n,485F.2d 786,
790 n.16 (D.C. Cir. 1973) (where petitioner offers“no argument” whatsoever in support of certainissues



demondrating that the defendant’ s articulated reason for her non-promation was pretextud, leaving no
genuineisue of materid fact in digoute, we efirm the didrict court’s grant of summeary judgmett.
l.

McKenzie began working a the DVA in 1993 asacomputer specidid a the GS-11 gradelevd.
JA 31. Thispogtionwasa*career ladder” postion ending a the GS-12 gradeleve. F.’sEx. 2, McCully
Dep. a 21 [JA 119]. Anemployeein acareer ladder podition is not reguired to compete with othersin
order to obtan a promation to the next GS grade leve until the employee attains the so-cdled
“jouneymant’ levd, i.e., the levd a which the career ladder ends. Def. Ex. 14, Wdper Aff. & 8. In
March 1994, the DVA promoted McKenzie to operations shift supervisor, a GS-12 podtion “targeted’
for the GS-13 gradelevel. Def.’sEx. 1, Pl.'s Dep. a 27-29 [JA 131-33]; Pl sEx. 2, McCully Dep. a
29-30[JA 122-23]. Unlikeacareer ladder postion, atargeted position reguirestheincumbent employee
to compete with other employeesin order to obtain apromotion to the targeted gradelevd. A sEX. 2,
McCully Dep. a 29-30 [JA 122-23]. McKenzi€' s department, the Information Teecommunications
Sygems Savice (“ITSS’), has a policy of posting targeted promotions for al employees, even if an
incumbent employee dreedy performsthat job a alower GS grade levd. A.sEx. 2, McCully Dep. a
24-25, 29 [JA 120-22]. If the incumbent fails to win the promation, he is given different job
responsibilities Id. at 25, 29 [JA 120, 122].

Begmingin October 1994, the DVA underwent aseriesof reorganizationsdesigned to streamline
the organization’ s operations and to reduce its personnd codts. JA 72-98. The reorganizations affected

computer operationsthroughout the DVA andledtoareductionin I TSS sadtivities Def.’ SEx. 10, Patino

on goped, court will decline to congder them).



Dep. & 44. As areault, the DVA downszed ITSS from over 100 employees (as of 1993) to 45
employees (asof 2000). Def.’sEx. 1, P.’sDep. a 133 [JA 148].

McKenzie initidly worked with four other operations shift supervisors. Def.’sEx. 1, F.’s Dep.
a 30. When McKenzie garted her position as an operations shift supervisor, before the mid-1990s
reorganizations, three of McKenzie's coworkers—Arthur Brooks, Regindd Sanders and Andy
Sasny—hed dready atained the GS-13 grade levd through the norma competition process. 1d. Other
than McKenzie, only Wade Wadlace worked as an operations shift supervisor a the GS-12 grade leve.
ld. After McKenzie began working as an operations shift supervisor, a sixth individuad—Allan
Bland—laedly trandered into ITSS asa GS-13 operaions shift supervisor. F.’sEx. 8, Bland Aff. a
3. LikeBrooks, Sandersand Stasny, Bland hed obtained the GS-13 grade leve through the competition
process, but did o in another DVA department. 1d. a 4. Brooks, Sanders, Wdlace and Bland are dl
black mdes. Def.’sEx. 1, P.’sDep. a 30, 48. Sasy isawhitemde? Id. at 30.

In March 1995, McKenzie firg became digible to compete for a promation to the GS-13 grade
levd. Id. & 98[JA 138]. When McKenzie goproached her immediate supervisor, Joe Wa per, toinquire
about a promoation, however, Waper told McKenzie that his*“hands [werg] tied” because of an informd
hiring freeze begun as a reault of the reorganizations  Id. a 101 [JA 141]. McKenzi€ s team leeder,
Sanders, dso goproached Wa per to seeif McKenzie could be promoted tothe GS-13 gradelevd, Def.’s
Ex. 11, Sanders Dep. a 17-18, but, according to McKenzie, Wa per repeated that he could do nothing

about McKenzie sgtuation. Def.’sEx. 1, F.’s Dep. a 101, 106-07, 111-12 [JA 141-45)].

2 At the time of McKenzi€ s lawsuit, only four operations shift supervisors remained: Bland,
Brooks, McKenzie and Senders. Stasy retired sometime in 1995, Def.’sEx. 1, Pl.’s Dep. & 46 [JA
134], while Wallace was trandferred from ITSS to another DVA department in either 1995 or 1996.
Compare Def.’sEx. 1, A sDep. a 46 (Walace trandferred in 1996) with Def. Ex. 14, Wdper Aff. &
10 (Wdlace trandferred in 1995).



Wadpe’'s immediate supervisor, Kenneth Thomas, disagreed with Waper about promating
McKenzie. A.sEx. 7, Thomas Aff. a 10[JA 114)]. Indesd, Thomashdieved that McKenzie could have
been promoted to the GS-13 grade levd if Wadper hed in fact recommended it tohim. 1d. According to
Thomas, however, Waper never asked him about promating McKenzie 1d. Thomias and Sanders then
goproached ITSS s Director of Information Technology and Adminigration, Lorraine Pertino, about the
posshility of promoting McKenzie. Def.’sEx. 10, Pertino Dep. & 29 [JA 151].

Upon looking into McKenzi€'s personnd file, Pertino informed Thomas and Sanders thet
McKenzie's career ladder ended a the GS-12 grade leve and thet the position description to which she
hed been assigned was “dearly marked ‘no known promation potertid.” ”  1d. at 34 [JA 156]. Thus,
acocording to Pertino, McKenzie would have to apply and compete for a GS-13 promation. Id. at 45.
From the time McKenzie became digible for aGS-13 promoationin March 1995 until shefiled her lavsuit
iN1999, however, therewasno GS-13 vacancy a I TSSfor which McKenzie could have gpplied. Def.’s
Ex. 1, F."sDep. a 101-04, 114; Def.’s Ex. 10, Pertino Dep. at 25. A GS-13 team leeder podtion did
become available after the commencement of McKenzie' s lawvauit. Def.’sEx. 1, A.’s Dep. a 113-14;
Def.’sEx. 10, Pertino Dep. a 25-26, 48. Although McKenzie gpplied for the position, 1TSS awarded
thejob to Cdeste Mahews, ablack femde. Def.’sEx. 1, Pl sDep. a 113-14; Def.’s Ex. 10, Pertino
Den. a 25-26, 48. McKenzie does not chdlenge Mathews's promation on gpped. Br. for Appdlant
a3nl

.
Weandyzeasx discriminationdamunder Title V11 usng thefamiliar burden-shifting framework
of McDonnell Douglas Corp. v.Green, 411 U.S. 792 (1973). Under McDonnell Douglas, the

plaintiff bearstheinitid burden of establishing aprima facie case of discrimination by a preponderance



of theevidence. I1d. a802. If theplaintiff establishesaprima facie case, the burden of production shifts
to the employer to aticulate a legitimate, non-discriminatory reeson for its actions. 1d. If theemployer
medtsits burden, the plantiff must then demondrate thet the employer’ s Sated reason wasin fact amere
pretext for disrimination. 1d. a& 804. A plantiff that offers only “mere speculation[]” to refute the
employer’s proffered legitimeate, non-discriminatory reason, however, fals to cregte a genuine issue of
materid fact to avoid summery judgment. Brown v. Brody, 199 F.3d 446, 459 (D.C. Cir. 1999).

Even assuming that McKenzie established aprima faci e case of sex discrimination, the didtrict
court properly granted summeary judgment to the defendant because McKenzie failed to raise a genuine
issue of materid fact asto whether the DVA’ s aticulated reason for her nonHpromotion was pretextud.
See McDonnell Douglas, 411 U.S. a 804. Specificdly, McKenzie faled to provide any evidence
undermining Pertino’ stestimony that, as aresult of the DVA’s reorganizations, a sufficient workload did
not exig to warrant promoting McKenzie to the GS-13 grade leve.

A. On goped, McKenzie emphasizes that she performs the same work that her GS-13 mde
colleagues parform and that the DVA refused to grant her the promation opportunity it had previoudy
afforded thosemen. Thesefactsdonedo not discredit, however, thelegitimate, non-discriminatory reason
proffered by the DVA, i.e., that itsdecison not to promote McKenzieto the GS-13 grade levd semmed
from the Sructurd reorganizations that hed taken place within the department.  According to Pertino, the
femdedirector of ITSS, the DVA did not give M cK enziethe opportunity to competefor aGS-13 position
because, a thetime McKenzie became digible to compete for such a position, the work performed by
operations shift supervisors did not support the GS-13 grade levd. Def.’s Ex. 10, Pertino Dep. a 52.

Nothing in the record contradicts Pertino’ s testimony.



Astherecord makes dear, McKenzie smd e colleegues obtained their GS-13 promotionsbefore
the mid-1990s reorganizations, a a time when the work performed by operations shift supervisors
supported aGS-13 grade level. 1d. at 44. After thereorganizations however, the DVA reduced ITSS s
computing respongibilitiesand, asaresult, theduties of eech operationsshift supervisor likewisediminished.
Id. a 40. Although the operations shift supervisor podition no longer supported the GS-13 grade levd,
I TSSdid not demote those employesswho hed atained the GS-13 gradeleve beforethereorganizations.
Id. & 40, 44. Should a GS-13 employee chooseto leave ITSS, however, the DVA would not replace
the departing employee with another GS-13 employee, but instead ather fill the postion &t alower grade
levd or diminate the podtion dtogether. 1d. a 44. Even McKenzie acknowledged thet, if she departed
ITSS, the DVA would likely phase out her current position. Def.’sEx. 1, A’ sDep. at 104. Accordingly,
McKenze faled to demondrete that the DVA's articulated reason for her non-promotion was a mere
pretext for sex discrimination.

B. Contrary to McKenzie s assations, Bland' s trandfer into 1TSS did not undermine Pertino's
tesimony that, a the time McKenzie became digible for a GS-13 promation, the work performed by
operations shift supervisors did not support the GS-13 grade levd. Indeed, the record indicates thet the
DVA trandered Bland into ITSS before McKenzie became digible for a GS-13 promation in March
1995. InhisFebruary 24, 1998 afidavit, Bland sated that he hed beenworking a I TSSfor “thelast three
or four years” P.sEx. 8, Bland Aff. a 3. Bland further dedared that, a thetime of histrander, Jeannie

McCully sarved as I TSS divisonchief.® 1d. Because McCully—y her own admission—left her position

% In adepostion taken nearly two years after the date of hisafidavit, Bland again tedtified thet he
hed been working in his current postion “three or four years” Ddf. Ex. 13, Bland Dep. & 5. Although
Bland' s response necessarily (because of the passage of time) conflicts with his earlier satement, Bland
subsequently indicated in his depogtion that McCully interviewed him for the ITSS pogtion. 1d. a 9.
Because it is undisputed that McCully departed ITSSin November 1994, A’ sEx. 4, McCully Aff. & 6,

6



as ITSS divison chief in November 1994, Bland hed to have trandferred into 1TSS before November
1994, four months before McK enzie became digible for a GS-13 promation. F.’sEx. 4, McCully Aff.
a 6. Bland strander into ITSS thusfailed to demondrate that the DVA’ slegitimete, non-discriminetory

reason for its non-promotion of McKenzie was pretextud.

Bland's depodtion testimony amply faled to acoount for the interva between his afidavit and his
deposition.



