United States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 01-5241 September Term, 2001
Hled On: May 10, 2002 [s7ssss]
Competitive Enterprise Indtitute, et al ., Civil Action No. 96-
2476
Appdlants

V.

Paul H. O' Nalll, Secretary of the United
Sates Department of Treasury, et al .,

Appdless

Apped from the United States Didrict Court
for the Digrict of Columbia

Before EDWARDS, HENDERSON and GARLAND, Circuit Judges.

JUDGMENT

This gpped was conddered on the record from the United States Didtrict Court for the Didrict of
Columbiaand on the briefsfiled by counsd. Itis

ORDERED thet the judgment from which this goped has been taken be afirmed.

Compditive Enterprise Inditute and Consumer Alert (collectively, CEl) goped thedidrict court’'s
June 18, 2001 opinion and order granting summary judgment to the Bureau of Alcohal, Tobacco and
Hreams (ATF) and dismissing CEl’sdamswithout prgudice. See Joint Appendix (JA) 110-14. CEI
hed filed suit againg the ATF, dleging that Snce 1993 the ATF hesmaintained a“ defacto ban” on “truthful
and non-mideading . . . Satements on acohalic beverage labds and advertisaments . . . concerning the
hedth bendfits of moderate consumption” of such beverages. 1d. a 22, 26-27. CEl had damed, inter
alia, that the"ban” violates (1) the“ Hre Amendment rights of both gpeskers. .. andligeners” id. at 26,
and (2) the Federd Alcohol Adminigration Act, ATF regulations and the Adminigrative Procedure Act.
Citing the two-part gandard of Abbott Laboratoriesv. Gardner, 387 U.S. 136 (1967), the didtrict
court conduded thet CEI’sdamswere nat ripefor review. We agree.



CEl can demondrate nather thet its dams arefit for judicid decison, see Abbott Labs., 387
U.S. a 149, nor that it will suffer any pelpable hardship if judidd review iswithhdd for the few remaining
months of the ATF spending ruemeking, see id. Asthedidrict court correctly observed, therulemaking
may render nugatory any court decison issued in the interim; because the court did not know whet shape
the agency’ sregulation would take, it was wdl-advised to withhold review. See JA 112-13 (“The Court
isloath] toruntherisk of issuing an advisory opinion onissuesof Hrst Amendment importance, espeddly
inacaseinwhichtheexact natureof theplaintiffs chdlengeisundear.” (atingRennev. Geary, 501 U.S.
312, 324 (1991)). Moreover, asthe government paintsout, CEl will suffer minimdly, if a dl, fromwalting
until aconcreteruleis promulgated before presenting its Hirs Amendment chdlengeto the court. See Br.
of Appdlessa 24-28. While CEl correctly assarts that the ATF has taken anumber of yearsto initiste
the rulemaking process, see Br. of Appdlants & 25-26, it does not dispute thet the rulemaking is now
nearingcompletion. Nor doesit contest thedistrict court’ scond us on—huttressed by CEI’ sownextensve
report to us regarding “the medica evidence on moderate acohol consumption and hedth,” id. at 8
(capitdization dteredy—that CEl “dready [hag| accessto information regarding dleged benefits of wine
consumption from avenues ather than doohalic beverage labds” JA 113,

Pursuant to D.C. Circuit Rule 36, this digpostion will not be published. The Clerk isdirected to
withhold issuance of the mandete herain until Seven days after resolution of any timdly petition for rehearing
or rehearing en banc. See Fed. R. App. P. 41(b); D.C. Cir. Rule 41.

Per Curiam

For the Court:

Mark J. Langer, Clerk



