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JUDGMENT

This gpped was consdered on the record from the United States Didrict Court for the Didtrict of
Cdumbia and on the briefsfiled by counsd. Miched Vargas seeksreversd of the digrict court'sMarch
22, 2001 order denying his mation under 28 U.S.C. § 2255 to vacate, st asde or correct his sentence.
In his motion, Vargas assts that his trid counsd rendered ineffective assgtance under the Sixth
Amendment dandard of Strickland v. Washington, 466 U.S. 668 (1984), infailing, inter alia, (1)
to prepare him to tedtify & trid and (2) to secure asurvellance videotgpe from the McDonad’ srestaurant
a which he (according to the jury) attacked a federd witnessin December 1996. See Br. of Appdlant
a 11-17. Vargas a0 dlegesthat his gppdlate counsd was indffective in failing to argue thet, under the
Double Jeopardy Clause, he cannot be convicted of and sentenced for violating (1) both 18 U.SC. §
1513(8)(1) (obstructing judticein assaulting with intent to kill federd witness) and D.C. Code 88 22-501,
-3202 (1981) (assauilt with intent to kill while armed) and (2) both 18 U.S.C. 8 924(c)(1)(A) (using and
carying firearmduring crime of violence) and D.C. Code § 22-3204(b) (1981) (possessing firearm while
committing crime of vidlence or dangerous offense). See, e.g., Reply Br. of Appdlant a 1, 12-13.

Thedigrict court correctly found that Vargas sfirst dam—that counsd did not adequiatly prepare
him to testify—isfored asad by our holding on direct gpped that he knowingly and intdlligently waived his
gt to tegtify. See App. of Appdlant, Tab D, a 2 (memorandum opinion) (ating United States v.
Vargas, No. 97-3105, 1998 WL 886992, a *1 (D.C. Cir. Dec. 1, 1998)). Moreover, even if trid
counsdl’ srepresentation had fdlen bdow professond normsin preparing Vagasto tedify (which it did
nat), Vargas would not be able to stisfy the second prong of Strickland, i.e, that “it is reesonabdly
probable that [hig testimony would have changed the outcome . . . in hisfavor,” United States v.



Tavares, 100 F.3d 995, 998 (D.C. Cir. 1996), cert. denied, 520 U.S. 1160 (1997). Asthe
government paints out, histestimony “would have been largdy cumulative of what wasdreedy beforethe
jury,” Br. of Appdleea 25, ad, in any event, the evidence againg him was ovewhdming. Additiondly,
Vagas s dam as to the McDondd' s videotape borders on frivolous, he dites no evidence cdling into
questionthedigtrict court’ sconduson that counsel madereasonableeffortstofindit. See Br. of Appdlant
a 18. Nor does he explain (much less establish) how the tape “would have changed the outcome . . . in
hisfavor.” Tavares, 100 F.3d at 998.

Vargas scontention that his gppdlate counsd rendered ineffective asssanceinfailing to chdlenge
his convictions on double jeopardy grounds fares no better. Our decison in United States v.
McLaughlin, 164 F.3d 1 (D.C. Cir. 1998), cert. denied, 526 U.S. 1079 (1999), supports the
propositionthat each of the United Statesand D.C. Code provisonsat issue* requiresproof of afact [thet]
the other doesnot.” McLaughlin, 164 F.3da 8, 10-13 (quoting Blockburger v. United States, 284
U.S. 299, 304 (1932)). Counsd, therefore, did not fal beow professond norms in not pursuing the
double jeopardy issue on direct goped. Accordingly, itis

ORDERED thet the judgment from which this gpped has been taken be affirmed.

Pursuant to D.C. Circuit Rule 36, this dispogtion will not be published. The Clerk isdirected to
withhold issuance of the mandete herain until Seven days after resolution of any timdly petition for rehearing
or rehearing en banc. See Fed. R. App. P. 41(b); D.C. Cir. Rule 41(a)(1).
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