United States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 01-1240 September Term, 2001
Citizen Power, Inc., et al., Filed On: April 25, 2002 [673695]
Petitioners
V.

Federal Energy Regulatory Commission,

Respondents

Duquesne Light Company, et al.,
Intervenors

Pdition for Review of Orders
of the Federd Energy Regulatory Commisson

Before EDWARDS, HENDERSON AND GARLAND, Circuit Judges.

JUDGMENT

This case was conddered on the record from the Federd Energy Regulatory Commission
(Commisson) and on the briefsfiled by counsd.  Citizen Power, Incorporated and the American Public
Power Association (collectively, Citizen Power) petitionfor review of (1) aFebruary 7, 2001 Commisson
order disdaming jurisdiction over the potentia digpogtion of power generation fadilities by HrsEnergy
Corporation and Duquesne Light Company (callectivey, Intervenors), see Am. Pub. Power Ass'n, et
al., 94 FERC 161,104 (2001); and (2) an April 6, 2001 notice of the Commisson's denid of Citizen
Power’ srequest for arehearing, see Am. Pub. Power Ass'n, et al., 95 FERC 161,023 (2001).

Section 203 of the Federd Power Act (Act) prohibits apublic utility from “digpoding] of . . . its
fadlities subject to the jurigdiction of the Commisson . . . without first having secured an order of the
Commisson autharizing it to do 0.” 16 U.SC. 8 824b(a). Citizen Power filed with the Commisson a
complant againg eech of thelntervenorsand arequest for adeclaratory order, dleging thet the Intervenors
hed failed to seek Commisson goproval to trandfer (i.e, digpose of) generation-only facilities. Under the
plain text of the Act, the Commisson properly disclamed jurisdiction. Section 201 of the Act Satesthat
the Commisson “shdl have juristiction over dl fadlitiesfor . . . tranamisson or sdeof dectric energy, but
ghdl not have jurisdiction, except as specificadly provided in this subchapter and [the next subchapter],
over fadlities used for the gener ation of dectric energy.” 16 U.S.C. 8§ 824(b)(1) (emphesis added).
As the Commisson points out, “Section 203 itsdf does not ‘pedficdly provide for Commisson



juridiction over generation fadilities within the meaning of 8 201(b)(1) . . . [and s0] the Commisson has
for decades consgtently disdamed jurisdiction over digpositions of generating fadilitiesunder § 203" Br.
of Rexp'ta 8, 10 (ating,inter alia, ConsumersPower Co., 52 FERC 161,023 (1990), aff’ d, Mich.
Pub. Power Agency v. FERC, 963 F.2d 1574 (D.C. Cir. 1992)).

Citizen Power resgsthisconduson, arguing thet the Commisson hassection 203 jurisdiction over
the digoogtion of generation fedilities because they are in fact fadilities “for [the] transmission or sale
of dectric energy” under section 201. See Br. of Pet'r a 7. Indoing o, it ignores the dear bifurcation
of that section. Asthe Commisson properly found, “[t]hereis no necessary nexus between the interdate
transmissonor sdle of dectric energy, onthe one hand, (thetriggering events giving riseto our jurisdiction)
and the digposition of ageneration fadility by itsaf” ontheother. Deferred Appendix & 3. Moreover, thet
the Congress granted the Commission limited authority to regulate generaion fadilities under certain
crcumgtances enumerated in sections 205 and 206 of the Act, see Br. of Pet'r a 8, does not meen that
those fadlities are “subject to the juridiction of the Commisson” within the meaning of section 203,
Fndly, even if the text of the Act could bear the srained meaning Citizen Power advocates, the
Commisson's longstanding, reasoneble interpretation would be entitled to deference under Chevron,
U.SA,, Inc. v. NRDC, 467 U.S. 837, 843 (1984).

Therefore, itisSORDERED thet the petition for review is denied.

Pursuant to D.C. Circuit Rule 36, this digpogition will not be published. The Clerk is directed to
withhold issuance of the mandete herain until Seven days after resolution of any timdly petition for rehearing
or rehearing en banc. See Fed. R. App. P. 41(b); D.C. Cir. Rule 41(a)(1).

Per Curiam
FOR THE COURT:

Mark J. Langer,
Clerk



