United States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 01-1203 September Term, 2001
Fled On: March 27, 2002 (es7610]
Virginia Mason Medical Center,

Petitioner
V.
National Labor Relations Board,
Respondent

On Petition for Review and Cross-Application for Enforcement
of an Order of the Nationd Labor Reations Board

Before SENTELLE, HENDERSON and TATEL, Circuit Judges.

JUDGMENT

This cause was heard onthe record from the Nationd Labor Rdaions Board (Board) and onthe
briefs and arguments by counsd.

The petitioner saeks review of the Board's April 18, 2001 decison finding that the petitioner
violated section 8(g)(1) and (5) of the Nationd Labor Rdations Act, 29 U.SC. § 158 (8)(2), (5), by
refusng to bargain with Loca 141 of the Nationd Staff Nurses Union, United Food and Commercid
Workers Internationd Union, AFL-CIO, CLC (Union) which had been dected to represent a unit
conggiing of 15 registered nurses and one pharmecist a the petitioner's Window Clinic, anon-acute care
outpatient fadility on Bainbridge Idand in Washington State. The petitioner chalenges the compostion of
the bargaining unit ([l registered nursesand dl other professiond employessemployed by the Employer
at itsWindow (Bainbridge Idand) fadility, but exduding dl physidans dl nonprofessond employees, and
guards and supervisors as defined by the act) because it exdudes dl employees a the petitioner's other
fadlities al physcians a Window Clinic and two employees, a computer gpplication specidist and a
dietitian, who periodicdly vist various of the petitioner'sfadilitiesinduding Window Clinic. “The Board
is entitied to deference on its seection of an gopropriate unit” and its unit determination will be uphed



"unlessitisarbitrary or not supported by substantid evidenceintherecord.” Country Ford Trucks, Inc.
v.NLRB, 229 F.3d 1184, 1189 (D.C. Cir. 2000). The Board'sdeterminationinthiscaseisnot arbitrary
and issupported by theevidence. The Board reesonably (1) conduded the petitioner had not rebutted the
Board's esablished "presumption that Sngle-fadlity units are gopropriate in the hedth care indudry,”
Manor Healthcare Corp., 285 N.L.R.B. 224, 225 (1987) (citationsomitted); (2) exduded physicians
who, in contradt to the nursesand the pharmacdi g, "direct dl other patient careemployees, earn subgantialy
morethan other professonds, and havedifferent direct supervison,”" App. 7; and (3) exd uded thecomputer
goplication gpedidist and dietitian who bath "are adminidraivey atached dsawhere, and areassgnedto
performthar gpecidized work inthe Window Clinicfromtimeto time, asneeded, and ogousto consultants
or floating repair personswith aroute" App. 5-6. It istherefore

ORDERED that the petition for review isdenied and thet the crass-goplication for enforcement
isgranted.

Pursuant to D.C. Circuit Rule 36, this digpodition will not be published. The Clerk isdirected to
withhold issuance of the mandete herain until Seven days after resolution of any timdly petition for rehearing
or rehearing en banc. See Fed. R. App. P. 41(b); D.C. Cir. Rule 41 (8)(2).

Per Curiam
FOR THE COURT:

Mark J. Langer,
Clerk



