United States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 98-7156 September Term, 2001
John A. Boehner, Filed On: Decenber 21, 2001
[ 646966]

Appel | ant
V.

James A. McDernott,
Appel | ee

On Appeal fromthe United States District Court
for the District of Colunbia
(98cv00594)

Before: G nsburg, Chief Judge, and Sentelle and
Randol ph, Circuit Judges.

JUDGMENT

The district court concluded that Boehner’s conpl ai nt
fails to state a clai mupon which relief can be granted
because the First Amendnent to the Constitution of the United
States precludes holding McDernott civilly |iable under 18
U S.C. 8 2511(c) for his alleged disclosure of the illegally
intercepted tape. Boehner v. MDernott, 1998 W. 436897. Over
Judge Sentelle’ s dissent, we reversed. 191 F.3d 463 (1999).
Subsequently, the Supreme Court decided in Bartnicki v.
Vopper, 532 U. S. 514 (2001), a case simlar to the one before
us, that 8 2511(c) was unconstitutional as applied to the
def endants in that case. The Suprene Court then granted
McDernott’s petition for certiorari, vacated our decision in
i ght of Bartnicki, and remanded the case to us. MDernott v.
Boehner, 121 S.Ct. 2190 (2001).

On remand to this court, the parties briefed and argued
t he question whether, in light of Bartnicki, Boehner’s
conplaint states a claimupon which relief can be granted. W
shal | not consider that question at this stage, however;
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rather, we remand the case to the district court for further
proceedi ngs. We think the constitutional issues now raised
may nmore readily be decided if Boehner is given an opportunity
to anend his conplaint, which he is free to do under FRCP
15(a) because McDernott has not yet filed an answer to the
conplaint. W also conclude that we would benefit from having
the district court pass upon the argunents that have taken on
new-f ound i nportance after Bartnicki.

The decision of the district court dism ssing Boehner’s
conplaint is reversed and the case is remanded.

The Clerk is directed to withhold issuance of the mandate
herein until seven days after disposition of any tinely
petition for rehearing or petition for rehearing en banc. See
Fed. R App. P. 41(b); D.C. Cir. Rule 41.

Per Curiam
FOR THE COURT
Mark J. Langer

By:
John T. Hal ey
Deputy Clerk



