United States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 99-1428 September Term, 2000

Anderson Enterprises, d/b/a Royal Mdtor Sales,
Petitioner
Filed On: January 9,
2001 [s67685]
V.

Nati onal Labor Rel ati ons Board,
Respondent

Machi ni sts Local Lodge 1305 and Machinists Autonotive Trades
District Lodge No. 190 of Northern California, International
Associ ati on of Machinists and Aerospace Wirkers, AFL-CIO et

al .,
| nt ervenors

Consolidated with No. 99-1429

On Petitions for Review and Cross-Application
for Enforcenment of an Order of the
Nati onal Labor Rel ati ons Board

Bef or e: HENDERSON, ROGERS and TATEL, Circuit Judges.

J UDGMENT

This case was heard on the petitions for review of an
order of the National Labor Rel ations Board. The court has
determ ned that the issues presented occasion no need for a
publ i shed opinion. See D.C. Cr. Rule 36(b). For the reasons
set out in the acconpanyi ng menorandum it is

ORDERED t hat the petition for review is hereby denied and



that the National Labor Rel ations Board s cross-application
for enforcenent of its order is hereby granted.

The clerk is directed to withhold i ssuance of the nmandate
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herein until seven days after disposition of any tinely
petition for rehearing. See D.C. Cir. Rule 41.

FOR THE COURT:
Mark J. Langer, Clerk

BY:

Deputy Cl erk



VEMORANDUM

Anderson Enterprises, d/b/a Royal Mdtor Sales, and German
Mot ors Corporation (collectively, “the deal erships”) petition
the court for review of a decision and order by the National
Labor Rel ations Board (“the Board”) finding that they
i nproperly declared inpasses in their collective bargaining
negotiations with the Machinists, the Painters, and the
Teansters unions, and that they thus unlawfully inmplenented
conpensation plans that contravened MCl atchy Newspapers, Inc.
v. NLRB, 131 F.3d 1026 (D.C. Cir. 1997). The deal ershi ps
contend that the Board erred by failing to consider all of the
factors under Taft Broadcasting Co. v. NLRB, 163 N. L.R B. 475,
478 (1967), petition for review denied sub nom Anerican
Federation of Television & Radio Artists v. NLRB, 395 F.2d 622
(D.C. Cr. 1968), and by inperm ssibly expanding the reach of
McCl atchy. The Board filed a cross-application for
enf orcenent of its decision and order agai nst the deal erships.
We affirmthe Board’ s finding that the conpensation pl ans
granted the deal erships inperm ssibly broad discretion in
setting wages, contrary to McClatchy, and accordingly, we deny
the petitions w thout reaching the deal erships’ other
chal l enges to the Board’ s deci sion.

l.

In 1989, three auto deal erships -— Royal Modtor Sal es
(“Royal "), German Mdtors Corporation (“German”), and San
Franci sco Honda! —- and three unions -- the Machinists, the
Painters, and the Teansters -— representing certain enpl oyee
bargai ning units at the deal ershi ps began an unsuccessf ul
attenpt to negotiate collective bargaining agreenents to
repl ace those expiring at the end of June. See Anderson
Enters., d/b/a Royal Mdtor Sales, 329 N.L.R B. No. 71, 1999 W
883896, at *62 (Sept. 30, 1999) (“Anderson Enterprises”). The

1 On April 7, 2000, the court severed the petition filed
by San Francisco Honda and held it in abeyance pending
settl enment.
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deal erships ultimtely declared inpasses in the negotiations
and inmplenmented their final proposals. The unions filed
unfair | abor practice charges with the Board.? A key dispute
anmong the parties throughout the bargaining process was the
deal ershi ps’ proposal to introduce a flat-rate system of

enpl oyee conpensati on, whereby enpl oyees woul d receive wages
based on the time allotted for each job rather than an hourly,
guar anteed weekly wage. See id. at *62-136.

The Board found that the deal erships’ declarations of
i npasse were premature, that certain conduct away fromthe
table constituted unfair |abor practices, and that the
conpensation plans unilaterally inplemented in the
deal ershi ps’ negoti ations were inconsistent with MCl atchy. 3
See id. at *26. The Board thereby concluded that by
unlawful ly inplementing their final conpensation plans, the
deal erships violated 8§ 8(a)(5) and (1) (29 U.S.C. § 158(a)(5)
and (1)) of the National Labor Relations Act (“the Act”), see
Anderson Enters., 1999 W 883896, at *26, and ordered themto
rescind all or part of the inplenmented proposals, including
t he conpensati on plans, and to bargain with the unions in good
faith on “wages, hours, and other ternms and conditions of
enpl oynment.” Id. at *37-38. In addition, the Board required
t he deal erships to nake the enpl oyees whol e for | ost
contractual wages and for rel ated expenses, to reinburse all
union trust funds for unpaid contributions, with interest, and
to post all appropriate notices. See id.

2 The first unfair |labor charge was filed in late 1989.
As sunmmarized by the Adm nistrative Law Judge, the “gist” of
the adm nistrative proceedi ngs chal |l enged the deal ershi ps’
“decl arations of inpasse and dispute[d] the behavior of the
negoti ators during the approxi mtely 52 bargai ning sessions.
In addition, certain alleged acts of [deal erships’] owners,
managers, and supervisors away fromthe bargaining table
[were] placed in issue.” Anderson Enters., 1999 W. 883896, at
*62.

3 See McCl atchy Newspapers, 322 N.L.R B. 812 (1996),
enforced in part and set aside in part, MCl atchy Newspapers,
Inc. v. NLRB, 131 F.3d 1026 (D.C. Cir. 1997); MO atchy
Newspapers, Inc. 321 N.L.R B. 1386 (1996), enforced, MC atchy
Newspapers, Inc. v. NLRB, 131 F.3d 1026 (D.C. Cir. 1997).
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1.

For purposes of resolving the petitions, the court need
only address whether the deal erships’ inplenmentation of the
conpensation plans violated McClatchy.# The deal ershi ps
contend that the Board inperm ssibly extended MCl at chy,
effectively attenpting to control the pay plans that an
enpl oyer inplenments. They maintain that because they offered
detai |l ed conpensation plans, unlike the conpensation plans at
issue in McClatchy (where the enployer offered no details
about its plans), unilateral inplenentation of the
conpensati on plans was perm ssi ble because they were nore |ike
the merit pay plan in Detroit Typographical Union No. 18 v.
NLRB, 216 F.3d 109 (D.C. Cir. 2000) (“Detroit News”). W hold
that the Board s application of McClatchy was appropriate and
that its finding that the deal erships’ conpensation plans were
inconsistent with McClatchy is supported by substantia
evidence. See 29 U.S.C. 8§ 160(e) (West 2000); Universal
Canmera Corp. v. NLRB, 340 U.S. 474, 488 (1951).

The principle underlying McClatchy is that an enpl oyer
cannot di sparage a union’s collective bargaining role over a
mandat ory subj ect of bargai ning, such as wages. In that case,
because “the union could not know what criteria, if any, [the
enpl oyer] was using to award i ndividual salary increases, it
coul d not bargain against those standards; instead, it faced a
di scretionary cloud.” MC atchy, 131 F.3d at 1032. By
contrast, in Detroit News, notw thstanding the discretionary
nature of any nerit pay plans, the court held that the pay
pl an was not standardl ess and the anount of enployee pay
i ncreases was cal cul ated based on a fixed wage floor. See
Detroit News, 216 F.3d at 113.

In contrast to the detail in the pay plan in Detroit
News, the Board found that the conpensation plan inplenented
by the deal erships give unfettered discretion to the enpl oyers
at every stage of the pay determ nation process, see Anderson
Enters., 1999 W 883896, at *29, *32, and an exam nation of
the plans makes this denmonstrably clear. The plans permt

4 As the Board’'s counsel observed during oral argunent,
and the deal erships’ counsel did not dispute, if the court
affirmed the Board’'s inpasse deternination, the court woul d
not need to reach the McClatchy issue. |In the instant case,

the reverse is no | ess true.
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enployers to initially assign or subsequently reassign an

i ndi vi dual enployee to any classification within either the
hourly or the flat rate system Such discretion nullifies the
ef fect that any ot herwi se enforceabl e standards of the plan
may have. \While enployers may properly retain discretion to
deci de fact-specific questions as they arise, such as which of
the returns qualify as “conmebacks”® or whether a specific job
estimte should be adjusted “where unanticipated or unusual
difficulties arise,” as the Board found, “the net effect of

t he wage-setting provisions in their entirety is that the

[ deal ershi ps] can alter the maxi num wage at will; and there is
established no ‘fixed status quo’ from which the Unions coul d
grieve the [deal erships’] exercise of its reserved authority
to make individual wage determ nations.” Id. at *30.

Accordi ngly, because there is substantial evidence to
support the Board's finding that the deal erships’
i npl ementation of their conpensation plans was inconsistent
with McClatchy, we deny the petitions challenging the Board’s
deci sion that the deal erships violated 8 8(a)(5) and (1) of
the Act and direct enforcenment of its remedial order.®

5 Under the deal erships’ proposals, a “coneback” is
i nproperly conpleted work which was perfornmed by a unit
enpl oyee and which nust be redone or corrected.”
Characterizing a job as a “coneback” has the effect of
requiring the enpl oyee to performthe work w thout being
conpensat ed.

any

6 The deal erships challenge the propriety of the Board's
order to restore the status quo ante and to make the union
enpl oyees and various funds whole, contending that in view of
the amount of tinme it took the Board to process the case, any
nonetary renmedy should be limted to the terns sought by the
unions in their three-year contract proposals. This
chal | enge, however, fails. See NLRB v. J.H Rutter-Rex Mg.
Co., 396 U. S. 258, 264-65 (1969); NLRB v. Electric Vacuum
Cl eaner Co., 315 U.S. 685, 698 (1942); Bufco Corp. v. NLRB,
147 F.3d 964, 967 (D.C. Cir. 1998). Further, issues relating
to how the renedial order is to be inplenented are for the
conpliance hearing. See, e.g., 29 CF.R 8 102.54 (1999).



