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JUDGMENT

This apped was considered on the record from the United States Didtrict Court for the Digtrict
of Columbia and on the briefs and ord argument of the parties. The court has determined that the
issues presented occasion no need for a published opinion. See D.C. Cir. Rule 36 (b). Itis

ORDERED AND ADJUDGED that summary judgment for defendant be affirmed for the
reasons stated in the accompanying memorandum.

The Clerk is directed to withhold issuance of the mandate herein until seven days after
disposition of any timely petition for rehearing. See D.C. Cir. Rule 41.
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VEMORANDUM

Pl aintiffs-Appellants appeal the grant of sunmary
j udgnment to Defendant-Appellee (“NEA”) in two consolidated
enpl oynent discrimnation actions brought under 42 U S.C. §
1981 and the District of Colunmbia Human Ri ghts Act, D.C. Code
88 1-2501 et seq. (“DCHRA"). Appellants, five minority wonmen
who were enpl oyed at NEA's Research Division, present broad
claims that NEA maintained a discrimnatory pronotion system
and engaged in discrimnatory practices against mnority
wonmen. Upon review of the record, we conclude that appellants
have failed to denonstrate entitlenment to relief for three
reasons. First, appellants may not rely on the “continuing
violation” theory and hence may not expand their clains beyond
those that fall within the DCHRA' s one-year statute of
l[imtations and the requirenments of 8 1981. Second,
appel lants have failed to present material facts and/or
adm ssi bl e evidence in conpliance with Local Rule 108(h).
Third, appellants’ broad clainms of discrimnation and

retaliation fail to identify actionable conduct.

l.

The “Continuing Violation” Theory. |In 1993, the district
court dism ssed the majority of appellants’ clainms. The court
di sm ssed all clainms under 8 1981, with the exception of
appel l ant Pefla’s claimthat NEA discrimnatorily denied her
the position of Manager of Surveys, on the grounds that they
wer e based on conduct subsequent to the formation of an
enpl oynment contract and therefore were not actionable.

Al t hough the Civil Rights Act of 1991 expanded the scope of 8§
1981 and woul d enconpass the additional clains that appellants
assert, the 1991 anendnents do not apply retroactively. See
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Landgraf v. USI Film Products, 511 U. S. 244 (1994). Hence,
appellants were obligated to present the majority of their
claims under the DCHRA and to adhere to the DCHRA s one-year
statute of |limtations. The district court dism ssed al

cl ai ms based on conduct that fell outside this statutory

peri od.

Appel | ants seek to overcone these DCHRA and 8§ 1981
l[imtations by invoking the “continuing violation” theory.
See, e.g., MIlton v. Winberger, 645 F.2d 1070 (D.C. Cir
1981); Shehadeh v. C&P Tel ephone Co., 595 F.2d 711 (D.C. Cir.
1978). They contend that the continuing violation theory
appl i es because they are attacking NEA s “ongoi ng program of
di scrim nation, rather than any of its particul ar
mani f estati ons.” Shehadeh, 595 F.2d at 724. Mbreover,
appel l ants contend that, because this continuing pronotion
systemwas in place before and after 1991, their clains are
covered by the 1991 Civil Rights Act and do not rely on the
Act’s retroactive application. As a result, appellants
mai ntain, the DCHRA statute of limtations and the
restrictions of 8 1981 are inapplicable, and the court should
consider all of appellants’ clainms regardless of when the

al l egedly discrimnatory conduct occurred.

A key prenise of the continuing violation theory,
however, is that the |limtations period should not begin until
a reasonabl e person woul d have been aware that her rights were
violated. See Taylor v. Federal Deposit Insurance Corp., 132
F.3d 753, 765 (D.C. Cir. 1997); Dasgupta v. Univ. of Wsconsin

Bd. of Regents, 121 F.3d 1138, 1139 (7th Cir. 1997). The
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record shows that, on several occasions before Novenber 1990,
appel l ants conpl ai ned of pronotions denied and sought

adm ni strative remedi es against NEA. In 1975, for exanple,
appel l ant Valentine filed an adm nistrative conplaint with the
District of Colunbia Ofice of Human Ri ghts after she was

deni ed a pronotion. Appellant Pefia al so asserted her beli ef
that the NEA's failure to pronmote her in the 1980s was rooted
in discrimnatory notive and filed grievances with NEA. Such
conduct denonstrates that appellants interpreted NEA s actions
as discrimnatory when these events occurred. As a result,
appel lants may not assert now that NEA' s actions were part of

a continuing violation.

Hence, the district court correctly linmted appellants’
adm ssible claims to (1) appellant Pefia’s clai munder § 1981
and (2) clainms under the DCHRA arising from actions that
occurred after Novenber 1990.

1.

Local Rule 108(h). Local Rule 108(h) “places the burden
on the parties and their counsel . . . to crystallize for the
district court the material facts and rel evant portions of the
record.” Jackson v. Finnegan, 101 F.3d 145, 151 (D.C. Cir
1996). Appellants’ Rule 108(h) statenment, however, does not
identify material issues of fact or adm ssible evidence that
woul d preclude the entry of summary judgment for NEA.
| nstead, appellants nerely respond in general ternms to NEA s
Rul e 108(h) statenent.

Wth respect to appellant Pefia’s pronotion claim

appel l ants provide nothing nore than references to appell ant
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Pefla’s own declaration to support her assertion that she was
discrimnatorily denied the position of Manager of Surveys.
For example, in her declaration, appellant Pefia clainms that
her NEA supervisors discrimnatorily outlined “communication
problens” in her evaluations in order to “build up a
systematic record on which to base denying [her] a pronotion.”
NEA's Rule 108(h) statenment responds to this allegation by
detailing a nunber of reasons for not selecting appell ant
Pefla. The nobst prom nent of these reasons was that the
current manager was the unani nous, non-discrimnatory choice
of a selection panel, which included wonmen and m norities,
based on superior relevant skills. To rebut NEA s claimthat
its enpl oynment deci sion was non-discrimnatory, appellants’
Rul e 108(h) statenent nust provide sonething nore than

appel l ant Pefla’s mere di sagreenent with NEA s decision. See
Brown v. Brody, 199 F.3d 446, 458-59 (D.C. Cir. 1999).

Appel | ant Pefia’ s declaration also clains that the “close
simlarity between the managenent generated job requirenents
and stated educational achievenents” of the person who was
appoi nted were evidence that “the position selection was
certainly rigged.” Appellants’ Rule 108(h) statenment, however,
refers to no evidence that transforns this claiminto anything
nmore than a broad accusation insufficient to rebut NEA' s
expl anation for its decision. To support their claimthat NEA
changed the selection criteria to fit the qualifications of
the current manager, appellants could have offered, for
exanpl e, NEA docunents to contrast the previous managenent’s
j ob description with that used for the current managenment

position.
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As indicated by past enploynent discrimnation cases
where plaintiffs survived summry judgnent, appellants were
obligated to proffer nore concrete evidence of their
enpl oyers’ discrimnatory conduct. In Aka v. Washington
Hospital Center, 156 F.3d 1284 (D.C. Cir. 1998)(en banc), the
required qualifications for the position at issue were
“previous hospital experience in pharmacy services” and
“knowl edge of nmedical term nology.” 1d. at 1295. The
plaintiff provided detail ed evidence that his nineteen years’
experience as a hospital orderly involved conti nuous
interaction with the pharmacy and allowed himto devel op a
fam liarity with nmedical term nology. 1Id. at 1296. Moreover,
the plaintiff presented evidence of his educational
qualifications (a nmaster’s degree in business and professional
adm nistration, with a concentration in health managenent) and
clearly denonstrated that his qualifications were far superior
to those of the enployer’s choice for the position, who did

not even have a college degree. 1d. at 1297.

Unli ke the plaintiff in Aka, appellants do not properly
establish a factual dispute in their Rule 108(h) statenent.
As the court has warned, “failure to file a proper Rule 108(h)
statement ‘may be fatal to the delinquent party's position.’”
Jackson, 101 F.3d at 151 (quoting Gardels v. Central
Intelligence Agency, 637 F.3d 770, 773 (D.C. Cir. 1980)).
Absent proper Rule 108(h) assertions of material issues of
fact and adm ssi bl e evidence concerning appellant Pefa’s
pronmotion claim the court is unable to analyze the substance
of her pronotion dispute.
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Clainms of Discrimnatory Action and Retaliation.
Appel l ants also allege clains of discrimnation and
retaliation based on a broad range of conduct by NEA
officials, including (1) negative coments in appellants’
performance appraisals, (2) refusal to allow appellants to
attend certain conferences, (3) elimnation of professiona
responsibilities, (4) denial of |eave, and (5) excessive
supervision. In addition, appellants point to two instances
that allegedly denonstrate retaliation: (1) Appellants (as
well as a nale colleague) received “black dot” envel opes in
their NEA mail boxes, and (2) Canpbell’s supervisor infornmed a
prospective enployer of the pending lawsuit. To substantiate
t hese clains, appellants rely al nost exclusively on their own
decl arati ons. None of these clainms, however, is actionable
under the law of this circuit.

To survive summary judgnment, appellants nust “show{] that
t hey have been subjected to sone sort of adverse personnel or
enpl oynent action,” i.e., “sone formof legally cognizable
adverse action by the enployer.” Brown, 199 F.3d at 452-53.
In defining such an action, the Brown court adhered to the
Suprenme Court’s recent interpretation of a “tangible
enpl oynment action”: “a significant change in enpl oynent
status, such as hiring, firing, failing to pronote,
reassignment with significantly different responsibilities, or
a decision causing a significant change in benefits.” 1d. at
243 (quoting Burlington Indus., Inc. v. Ellerth, 524 U S. 742,
761 (1998)). Moreover, to prove disparate treatnment,

appel l ants nust denonstrate that “all of the rel evant aspects”
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of their enployment were “nearly identical” to those of the
enpl oyees wi th whom appel |l ants conpare thensel ves. Neuren v.
Adduci, Mastriani, Meeks & Schill, 43 F.3d 1507, 1514 (D.C.
Cir. 1995)(quoting Pierce v. Commonwealth Life Ins. Co., 40
F.3d 796, 802 (6th Cir. 1994)).

None of appellants’ clainms involves a significant change
in appellants’ enploynment or benefits, as required by
Burlington and Brown. Rather, the actions that appellants
denounce sinply reflect the at times difficult relationship
bet ween enpl oyer and enpl oyee. See Taylor, 132 F.3d at 765.
The negative comments on appellants’ otherw se positive
eval uati ons do not ampbunt to an adverse enpl oynment acti on.
See Brown, 199 F.3d at 458. Simlarly, NEA s denial of
projects and/ or conferences that seenmed attractive to
appellants is also insufficient under Brown, which states that
“[mere idiosyncracies of personal preference are not
sufficient to state an injury.” 1d. at 457. NEA stated --
and appellants did not refute -— that appellants were
permtted to attend those conferences that conplied with NEA
rules and that were directly relevant to their professional
devel opment. Finally, the m nor changes in professional
responsibilities that appellants denounce “do not ordinarily
constitute adverse enploynent decisions if unacconpanied by a
decrease in salary or work hour changes.” Miungin v. Katten
Muchin & Zavis, 116 F.3d 1549, 1556-57 (D.C. Cir. 1997).

Simlarly, appellants’ allegations of disparate
treatnment fail due to their lack of specificity. |In their

decl arati ons, appellants provide nunerous general,
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unsubstanti ated statenents that whites and/or males were
treated differently from appellants.! Such concl usory
statenments do not present genuine issues of material fact and
are therefore insufficient to defeat summary judgnment. See
W xson v. Dowagi ac Nursing Honme, 87 F.3d 164 (6th Cir. 1996).
When appell ants do provide detail concerning coll eagues who
were treated nore favorably, they fail to establish, as

requi red by Neuren, that the enployees were in “nearly
identical” positions. For exanple, in her declaration,

appel  ant Canpbel |l states that, contrary to her situation,
Tomas Saucedo (a Hispanic male) and John Yrchick (a white
mal e) were not obligated to adhere to formal NEA procedures to
participate in a conference. Appellants provide no

i nformation, however, about these nen’s rank, position, or
areas of specialization within the NEA Research Division.
Simlarly, appellant McGuthrie' s declaration states that,
whil e she was not allowed to order many books, John Yrchick
and Carol Norman ordered nunerous books. Appellants’

decl arati ons make cl ear, however, that Yrchick and Norman were
of significantly higher rank than appellant MGuthrie:
Yrchick was hired at Rank 12, and Carol Nornman was appel |l ant
McGut hri e’ s supervisor.

! Exanpl es of these statenents include: (1) “white and
mal e staffers are always assigned to participate in :
conferences”; (2) “whites and nales in the Research Division
have routinely had lunch and ot her social engagenments w th NEA
governance; (3) whites or mal es have m ssed staff neetings and
“[t] hey were not criticized for this”; (4)“white enpl oyees
nerely have to make a verbal request to attend a particul ar
conference . . .”"; and (5) the supervisors did not “devot|e]
this amunt of time to other males or whites under their
supervision.”
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Appel l ants’ retaliation clainms -- namely the “black dot”
incident and the coments by appell ant Canpbell’s supervisor -
- also fail for lack of specificity. To establish a prim
facie case of retaliation, appellants nmust show that: (1) they
engaged in activity protected by the statute; (2) appellee
engaged i n conduct having an adverse inpact on appellants; and
(3) the adverse enploynent action was causally related to
appel l ants’ exercise of their protected rights. MKenna v.

Wei nberger, 729 F.2d 783, 790 (D.C. Cir. 1984). \ile
appel l ants engaged in protected activity and claimharm from
the “black dot” incident and the comments by Canpbell’s
supervi sor, appellants provide insufficient details concerning
t hese events. Appellants do not provide evidence to |ink the
bl ack-dot letters to NEA, nor do they provide details to
clarify the context and substance of the comrents by appell ant

Canpbel | s supervi sor.

Finally, appellants have not denonstrated that the
chal l enged actions contributed to a hostile work environnent.
See Brown, 199 F.3d at 454 (citing Meritor Savings Bank, FSB
v. Vinson, 477 U. S. 57 (1986)). Instead, appellants |argely
attack appellee for forcing themto adhere to established

wor kpl ace policies.



